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Abstract

Asylum claimants regularly arrive in the UK withoabrroborating evidence to support
their request for refugee protection. Consequenilyassessment of the credibility of the
applicant’s account of persecution tends to bectimefocal point of asylum decision-
making. In order for an applicant’s asylum claimbi® assessed as factual, and therefore,
credible it must be prepared in a way that confotmghe narrative models in legal
discourse and meets the evidential requirementshfowing past persecution and a future
well-founded fear of persecution. It is for thisasen, in part, that the role of legal
practitioners becomes crucial. This thesis expldhesways that asylum solicitors deal
with the issue of credibility in their daily worlgnpractices. It also examines the structural
and procedural constraints which affect the workipgactices of solicitors when
representing asylum clients in this way in asylppeals.

Based on ethnographic research conducted in Glasgewan eighteen-month period, this
thesis considers the ways that asylum solicitogsragrh credibility when representing
asylum clients. This thesis explores the differéaims of paid and unpaid labour
undertaken by asylum solicitors and analyses hotereal factors such as legal aid
funding arrangements affect the morale and workiragtices of solicitors who represent
asylum claimants. It seeks to argue that a crinsimg discourse exists in the asylum and
immigration processes in Glasgow. Moreover, it desti@tes that such discourses extend
to a cohort of asylum solicitors working in Glasgand that the culture of disbelief which
exists amongst these solicitors results in thenuleely disbelieving their asylum clients’
accounts. Finally, by considering proposed changdanding arrangements in Scotland,
which would bring them in line with those in place England and Wales, this thesis
contends that were these arrangements to be imedduhis would result in the

underrepresentation of, and limited access togedtr, asylum applicants in Scotland.
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Key to transcription conventions used

All interviews were transcribed verbatim using fhbowing conventions. Where passages
from interviews are included, the format of thess been edited to make them easier for
the reader to understand. Pauses that | deemetb @ significant are not included in
these passages. Neither are the responses ofsth@cker where these serve to validate
what the interviewee was saying; in this way thiéofaing kinds of responses have been
edited out in the move from transcript to thesihinm, (Uh-uh), (Righ), (Okay) etc.
The conventions used are presented here to dssisgdder in their interpretation:

(Xxx) Indicates speech that is difficult to neabut.

/ Before text Indicates one speaker interruptiregdther

() Pause in speech

(.5) Indicates a significant pause, in this egharof 5 seconds, pauses
deemed ‘significant’ (longer than 6 secondshertened by the
researcher

(Okay) Researcher's comments during interview response

(Bolt text) Non-verbalactions of interviewer and interviewee

Speech trailing off

So difficult Italicised text indicate speaker emphasis
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1. Introduction

In September 2009 the Glasgow Immigration Pract#ie’ Group along with the Murray
Stable of Advocates organised a seminar to be dgweRrofessor James C. Hathaway a
leading authority on refugee and asylum law. Byuseg the appearance of Professor
Hathaway the Advocates and Practitioners’ Groupewagarded as having achieved
something of a ‘coup’ and there was a lot of exs#at within asylum and immigration
law circles about the upcoming seminar by the ‘diovdnowned’ academic. The event was
held in the Royal Faculty of Procurators’ Library the centre of Glasgow. The Royal
Faculty of Procurators is a body which serves teds of affiliated members of the legal
profession and the law library offers access tdulsesources and serves as a venue for
legal events. | had been present, during initeltfivork in the summer before the seminar,
at meetings where Professor Hathaway’s visit wasusised and it was felt by the
organisers that the Procurators’ Library would hdéve required sense of gravitas and
esteem befitting such an occasion. As one enterftlyal Faculty of Procurators, it has a
particularly grand feel to it. The Library itselas an Italianatepalazzo interior. Tall
arches supported by marble columns line either sidbe room and behind these arches
on one side there are wide floor-to-ceiling windowle room is decorated with white
marble busts of eminent figures in legal historg dhe polished mahogany floors and
furniture add to the sense of grandeur. The Libray been set out for the event with rows
of chairs on either side of the library facing bl¢aat the front of the room for the speaker,
Professor Hathaway. Several rows at the front e&f thom had been ‘reserved’ for

members of the Glasgow Immigration Practitionersupr

Following his keynote presentation, the Profesgpeed to take questions from the floor.
During this question-and-answer session, a soficitsked Professor Hathaway what
advice he could give to him and his colleaguesrgidhat there was ‘a real problem with
credibility at the Tribunal in Glasgow’. This paiar legal representative was the
principal solicitor at the Immigration Advisory S&re (IAS) in Glasgow, which would

later close down when IAS went into administratiorduly 2011. His question was quite a

bold one to ask given the presence of Immigratiaigés from the Tribunal at the seminar,
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including the Senior Immigration Judge, Mungo Deawiso had overall responsibility for

asylum appeal proceedings in Glasgow.

Shortly after the question-and-answer sessionhluves served for participants. The food
was set out in one of two conjoining rooms on theugd floor of the Royal Faculty of
Procurators. After serving themselves, most pgaicis at the seminar gathered in the
second room, while others stayed in the Libraryvent outside to smoke. As this was
going on, | joined a discussion between two of ¢kleer delegates at the event and we
spoke about the seminar thus far. It transpired bioth were Immigration Judges who
heard appeals in Glasgow and the North of Engldrey; had chosen not to wear the name
badges which were prepared for attendees becawse didl not want to be easily
identifiable. They remarked to me that they wowther not draw attention to the fact that
they were judges. Conversation turned to my rekeand | explained that it focused on
issues of credibility in asylum decision-making.tAts point the female judge commented
that she wished ‘[I] would tell [them] once [l hafijured it out because credibility [was]
an exercise in the black arts at times!” More p##nts joined our group and the

conversation took a natural turn on to other matter

This brief account of an event occurring at theimagg of my fieldwork in Glasgow
highlights a number of key issues | will addressha chapters which follow. The first of
these is the issue of credibility in asylum degisinaking. The comments by the solicitor
from the IAS during the question-and-answer sessimphasize the challenges legal
representatives face when trying to demonstratectbdibility of their clients’ asylum
claims at appeals. These comments also draw attetdi a fundamental concern of this
thesis, namely, how solicitors approach the isgueadibility when representing clients in
the asylum appeal process. The reception of anicapplk account as factual, and
therefore credible, may be dependent upon thewmwatdoof persecution being structured in
a similar way to the ‘narrative model of fact constion’ (Jackson, 1988: 61) that operates
within legal processes. It is for this reason, artpthat the role of legal practitioners
becomes crucial in the construction of the accafiptersecution which forms a large part
of the asylum claim. Against this background, tkattal question explored in the present

thesis can be stated as follows:

How do lawyers address the issue of credibilitytheir daily working practices when

representing clients in asylum appeals?
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A second issue, which was highlighted by the faat the solicitor who posed the question
about credibility worked at the IAS, concerns tlagune and impact of legal aid funding in

asylum law. The Immigration Advisory Service ceadeading in July 2011 due to

problems securing payment for its legal aid wodafrthe Legal Services Commission in
England. As this thesis will go on to discuss, kbgal aid funding arrangements differ
between Scotland and the rest of the United King@dK). In spite of this, restrictions in

Scottish legal aid funding will be shown to conirié to the challenges and frustrations
solicitors experience when carrying out asylum wask. As has been noted elsewhere,
the procedural and structural constraints whicHyafgpappellants and their representatives
as they prepare for an appeal also contributegtpan expectations between solicitors and
clients as to the solicitors’ role (Craig et. a@08: 83). In light of these considerations, a

further question examined in the present thesis is:

What are the structural and procedural constrauttich affect the working practices of

solicitors when representing asylum appellants?

A third point which emerged clearly in my exchangéth the Immigration Judges was the
difficulty they experience when making decisionatbcredibility in asylum appeals.
Investigations into asylum processes in the Un¢ates (US) and the UK have argued
that credibility assessments are the most impodatégrminant of asylum cases (Einhorn,
2009: 188; see also Ramji-Nogales et. al, 2009;eAnk992). It has been claimed that the
majority of asylum appeals succeed or fail on tagidof a decision-maker’'s assessment of
the appellant’s credibility (Thomas, 2011: 134)the UK, scholars have noted that a lack
of consistency exists in decision-making in asyladjudication and attribute this to
different Immigration Judges’ approaches to crditjbassessments (Thomas, 2009: 169).
This has resulted in some likening the UK asylurpesbs process to a ‘lottery’ (Jarvis,
2000: 19 in Good, 2007: 197). The research ainteepresent thesis, however, represent
an attempt to shift the focus on credibility fromeowhich prioritises Immigration Judges’
credibility assessments at appeal hearings to baeaiso recognises the role that pre-
hearing processes, especially those undertakenegal Irepresentatives, play in the
production of asylum claims deemed ‘credible’ opexqd.
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1.1 Methods

The thesis is based on ethnographic research cwwtlover an eighteen-month period
(June 2010-December 2011), involving participargesbation, semi-structured interviews
and document analysis of case files, legal dedsiand asylum and immigration
legislation and policy. An ethnographic approachvpded the opportunity to study the
contexts and processes within which asylum naeatare produced between solicitors and
their clients when preparing appeal cases and wdrelthen challenged by representatives
of the Home Office and by Immigration Judges duiasglum appeal hearings. Participant
observation was carried out at the First Tier TmdduImmigration and Asylum Chamber)
(FTTIAC) in Glasgow. Although Immigration Judgeg aequired to keep their own record
of proceedings at asylum and immigration appeatihgs, this record is intended for their
own use, to assist them in preparing their wrijtelgement, and in the event of an onward
appeal. The proceedings are not officially recoraedtranscribed. Observation was
therefore crucial to explore how the credibilityarf applicant’s narrative is, explicitly or
implicitly, challenged by the various participautisring the appeal hearings. In addition, |
observed meetings between solicitors and theintdieluring the preparation of asylum
appeal cases and, where possible, attended thendgeaf these appeal cases. | also
attended conferences, seminars and CPD trainingt®ve the areas of asylum and
immigration in and around Glasgow. This gave me agre insights into the
professionalisation of solicitors and advocatesoiwed in asylum casework. It also
enabled me to make connections and build rappoth wesearch participants and,
generally, to position myself as a researcher withe field of asylum law practitioners in
Glasgow. Semi-structured interviews with legal fiteomers allowed me to investigate the
themes which had emerged during participant obsiervdieldwork and provided the
opportunity to clarify my observations and triarggel my data. Case files, Immigration
Judges’ determinations and asylum and immigratiaw Bnd policy gave a textual
representation of the ways that asylum appellattounts emerge and are developed by
solicitors during the course of the asylum appeatscess. Access to appeal case files
provided insights into the pre-hearing processeglwlperate in asylum appeals that
would not have been available through participdrsieovation of the appeal hearings at the
FTTIAC alone.
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1.2 Intended Contribution of Thesis

This thesis aims to contribute to theoretical, radtiiogical and empirical research into the
ways that solicitors deal with the issue of crddipiin their working practices when
representing asylum appellants specifically, andovwkadge about asylum appeal
processes, more generally. Firstly, much of tregdiure on the UK asylum appeal process
focuses on the situation in England; this thesisrdfore, intends to make an empirical
contribution to existing literature by providingséudy of the asylum appeal process in

Scotland.

Secondly, although legal aid funding is organised administered differently in Scotland

and England, this thesis contributes to discuss{Boesnmerlad, 2001; 2004; 2008; James
and Killick, 2009; 2010; 2012) regarding the diffites faced by legal representatives in
both jurisdictions when carrying out publicly furtdéegal casework. The data show the
negative effects of strict funding rules on the ab@rof many asylum solicitors and the

implications that such restrictive funding arrangens have on their working practices.

Thirdly, the literature on credibility highlightshé paucity of research on the role of
solicitors in the production of asylum narrativ€s(d, 2007). Although there have been
recent contributions to this aspect of the field@@, 2011), the most established and
substantial studies of UK asylum adjudication (Go?@07; Thomas, 2011) have mainly
been carried out in English asylum courts and fedusn Immigration Judges. This thesis
therefore seeks to fill this gap in the existinggriiture by providing insights into the

working practices of solicitors as they prepardwasyappeal cases.

Fourthly, by strengthening arguments about the $oaihemotional labour undertaken by
solicitors during asylum casework (Westaby, 20E0nds and Killick, 2010; 2012), this
thesis makes a theoretical contribution to the ecad literature on the nature of legal
work. In addition, the data used to support thérdamade in this thesis add credence to
theoretical arguments that call for a move beyaui$ing on courtroom interactions when
examining legal discourse and which highlight thgdrtance of analysing pre-hearing
exchanges (Scheffer, 2003; 2004).

Finally, this thesis makes a methodological contidn to socio-legal scholarship on

asylum processes. By adopting an ethnographic apprdo investigate aspects of
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credibility assessments within the asylum procéiss, methodology used in this thesis
distinguishes it from other studies which adoptueefy doctrinal approach to similar areas
of enquiry (e.g. Kagan, 2003; Byrne, 2005; 2007illMnk, 2009;). Instead, it should be
considered to support existing socio-legal andrapittlegal scholarship which endorses a
qualitative, ‘law-in-action’ approach to the study law and legal institutions (e.g.
Scheffer, 2002; 2003; Kelly, 2006; 2012; Baillat al 2009; 2011; Good, 2007; 2011,
Thomas, 2011;).

1.3 Plan of the Thesis

The present chapter has introduced the topic otltesis and outlined its aims and main
arguments. In addition, it has suggested the im@rmbntribution of the present thesis to
existing academic knowledge and has briefly settbetmethods that were used in the
course of this research.

Chapter 2 provides an overview of the main legistatand policy governing asylum
claims and appeals in the UK. In addition, it mgB some of the key measures which have
been implemented during attempts to establish ar@@mEuropean Asylum System and it
examines the organisation of the main institutiand procedures involved in the asylum
appeal process in Scotland. This chapter also ighysl the difficult task Immigration
Judges face when carrying out credibility assestssnand making decisions in asylum
appeals. By explaining that credibility assessmargstreated as matters of fact in asylum
adjudication, the chapter demonstrates that judidiecisions which are based on
credibility findings do not ordinarily benefit frora right of appeal; this emphasises the

significance of judicial assessments of credibiityfirst instance asylum appeals.

This focus on issues associated with credibiligeasments in refugee status determination
procedures is developed in Chapter 3. Here theanitiefi of ‘credibility’ in international
and domestic law and policy is examined and argisnieom the literature (Kagan, 2003;
Sweeney, 2009) are used to assert that the UK HOffiee operates with a broad
definition of credibility which can often work tdvé detriment of asylum claimants. The
chapter continues with an examination of the widng tredibility is assessed in asylum
decision-making processes in the UK and highligbteblems associated with such
assessments. By exploring the literature on crigyilsind witness statements, this chapter
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argues that there is a need for research into thes \that solicitors confront the issue of
credibility when preparing asylum appeals, paridyl when preparing clients’ witness
statement which play a pivotal role in an Immigratdudge’s assessment of an appellant’s
case s. In so doing, it also sets out the empideatribution that the present thesis makes
to existing literature and suggests that it betmo®d in relation to this emerging area of

study.

Chapter 4 outlines the theoretical framework tlsaddopted in this thesis. It assesses the
contribution that conversation analysis has mads&udies of legal discourse and suggests
that such approaches can be supplemented withhissfgpm narrative studies. On the
basis of an engagement with works that considerala¢ionship between narrative models
and adjudicatory processes (Jackson, 1988; 1993, ¢hapter suggests areas of
congruency between the claims advanced in thatlitee and what may be observed in
the context of asylum appeal processes, partiguiartelation to asylum appeal hearings
and the work of solicitors in the preparation opexsts of the appeal case. The chapter
goes on to argue that in order to examine how asyppellants’ narrative accounts of
persecution develop during the asylum appeal psoites essential to consider the pre-
hearing stages, particularly at the point in thecpss where asylum solicitors work to
prepare the witness statement as part of theintdi@ppeal. Similar studies in other areas
of law are examined and it is argued that they iplea useful conceptual framework
through which to trace the ways that solicitors dheir clients develop narratives of
persecution, usually the main piece of evidenceain appeal, during the course of
preparing the asylum appeal case. In discussingnmipertance of pre-trial interactions,
therefore, the chapter emphasises the significaricthe lawyer-client relationship in
asylum law settings and outlines the ways that iheddressed in the discussions of the

empirical findings of this research.

Chapter 5 elaborates on the methodology and metkgidoyed to explore the research
aims of this thesis. It makes the case that theareh aims require an ethnographic
approach and assesses the opportunities and aedlepresented by the use of
ethnography in legal scholarship. In particulars tbthapter highlights the issues around
access which | experienced when trying to condadigpant observation with solicitors

and their clients. The chapter also explores myngimg position as researcher within the
field and reflects on how my previous educatioaw as an undergraduate affected my

ability to build rapport with potential researchrgg@pants; the latter gives rise in the
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chapter to a discussion of the need for reflexiwtyen conducting ethnographic research.
Finally, the chapter outlines the ethical consitiers which where borne in mind before,
during, and following my time spent conducting diebrk research.

The subsequent five chapters provide an empiricaiudsion of the research findings.
Chapter 6 considers the role that legal fundingragements play in the daily working
practices of asylum solicitors in Scotland. Theptbabegins by examining how processes
of New Public Management which are motivated bymmitment to value for money for
the taxpayer and economic efficiency have begupeiwvade public administration. In
particular it considers how such processes perntkatdiscourse and ethos of the Scottish
Legal Aid Board (SLAB). The chapter examines theeptal effects that new funding
arrangements proposed by SLAB would have on thealmand casework practices of
asylum solicitors. These arrangements are alrgagiace in England and Wales and this
chapter claims that the introduction of such measum Scotland would severely restrict
access to justice in the asylum process through uth@errepresentation of asylum

applicants and the limited provision of qualityd¢gervices in this area.

Chapter 7 builds upon the focus on solicitors’ viegkpractices and considers the different
forms of labour which asylum solicitors provide whepresenting a client. The chapter
suggests that asylum solicitors undertake emotitad@ur when representing a client,
evidenced by them having to suppress emotionaloresgs during their casework. This
chapter demonstrates how solicitors in my reselaasie varying strategies for dealing with
affecting or distressing aspects of their work.r Reany, the process of cultivating an
emotional distance from casework is part of a msifnalisation process that is learned
‘on the job’ and over a prolonged period of timduslchapter contends that learning to
suppress emotions and maintain objectivity arefast, skills which solicitors begin to
learn during their time as students at law schddi, drawing on similar research with
divorce lawyers and their clients (Sarat and Festi 2005), this chapter goes on to
highlight the ways that barriers are constructetiveen legal practitioners and asylum
applicants in lawyer-client interactions. Solicg@re shown, in this chapter, to regard the
creation of barriers between themselves and cliasteecessary in order to combat their
over-identification with asylum clients. In addiido maintaining personal and emotional
distance from clients, these barriers can also déen sto facilitate the expectation

management of clients.
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Chapter 8 continues the examination of the nat@irthe relationship between solicitors
and their clients and explores issues around andt belief in that relationship. It also
considers how a criminalising discourse permeasghian and immigration procedures in
Scotland. Examples from fieldwork research are ugedsuggest that this discourse
operates in the language of Home Office presentiffigers during their representations
and submissions at asylum and immigration hearifgs chapter also reveals how the
discourse around ‘genuine’ and ‘bogus’ asylum ajaplis extends to a section of the
asylum solicitor community in Glasgow. It claimsathsolicitors’ judgements about
whether an asylum client is ‘genuine’ or not creage situation in which they fail to
appreciate their pivotal role in the eventual assest of their client’'s credibility at
appeal. It shows how solicitors in my study oftenl to recognise their role in the
construction of asylum narratives as an instrumiema and that this leads, at times, to
them attributing an unrealistic level of agencyaBylum applicants when discussing the
production of witness statements. It argues thelh sudgements, about whether a client is
genuine or not, may prove problematic were propdsading arrangements (which were
subject to an ongoing consultation process at ithe bf writing) to be introduced in
Scotland; these arrangements would make solicregponsible for assessing whether a

client’s case is likely to be successful and, tlieserving of public legal funds.

Chapters 9 and 10 elaborate on the role of solgito the construction and treatment of
witness statements in the asylum appeal procesapt@h9 examines asylum appeal
hearing processes and highlights the structuraldsarthat asylum appellants face when
trying to present their asylum claim in appeal hpsettings. It argues that institutional

demands that a pre-prepared written witness statiebgeadopted by the asylum appellant
as their evidence-in-chief at the outset of theeappearing denies them the opportunity to
provide full oral testimony, with their account bgiteased out in a sympathetic manner by

their legal representative.

Chapter 10 revealed the problems associated wigh aver-reliance on the witness
statement created by the procedural rules discusgbé previous chapter. It examines the
pre-hearing interactions that take place in thduasyappeal process and reveals their
impact on the account of persecution provided g@eapvis-a-vis the production of the
witness statement. It explores the working prastiokethe solicitors who took part in my
research to show how the asylum claim presentelerefusal letter and the appellant’s

responses during interviews with the Home Officapghthe account that is produced in
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the witness statement. This chapter argues thatengwicitors take the refusal letter and
the asylum interview transcript as their startingnp in the production of the witness
statement, the narrative that develops during threstcuction of the statement does so in
the form of a response to the account forwardethbyHome Office in the refusal letter;
appellants therefore become bound by their ansatdlge asylum and screening interviews
and also by the subsequent accounts which are drawnthese interviews and presented
in the refusal letter. In line with studies (Maryr)06) which have shown that asylum
applicants are often prevented from providing fuditails of their clam at the asylum
interview, this chapter highlights the problematensequences of the solicitors who took
part in my research taking the asylum interviewsipt and the resultant refusal letter as
a starting point in this way.

Finally, Chapter 11 brings together the main cosiolus that have been identified during
the course of this thesis. In addition to recaptinb the main arguments of the thesis and
the contribution that it makes to existing acadekmowledge, this chapter suggests the
need for sustained academic engagement with asglypeal processes in Scotland. In
particular, the chapter restates the claim madhbimthesis that the proposed introduction
of new funding arrangements in Scotland, that wooithg them in line with those
currently in place in England and Wales, would tithe provision of quality legal services
to asylum claimants and pose a serious risk tosactee justice for asylum applicants in
Scotland. Were such changes to be implementedchi@pter contends that it would be
vital to research their impact on access to judiicethose subject to the asylum appeal

process in Scotland.
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2. Asylum Appeals Processes in the United Kingdom

In this chapter | consider current asylum policd égislation in the UK, with a particular
emphasis on the institutions and procedures ingbimethe asylum appeals process. |
outline the arrangements the Home Office put irceléor determining asylum claims
under the New Asylum Model (NAM); | also sketch ol main features of the First Tier
Tribunal of the Immigration and Asylum Chamber (FAT), where asylum appeals take

place in Glasgow.

2.1 The Refugee Convention and UK Asylum Legislation

The 1951 United Nations Convention relating to ®iatus of Refugees (‘the 1951
Convention’) is the primary legal instrument ratgtito refugee claims. It sets out the
internationally agreed definition of a refugee atsb outlines standards for the treatment
of refugees (Clayton, 2008: 407). Although it wajioally drawn up to deal with people
displaced as a consequence of the Second World Wense fear of persecution arose
from events occurring in Europe before 1 Janua®yl19me restrictions under the 1951
Convention were removed by virtue of the 1967 Uhiiations Protocol Relating to the
Status of Refugees (‘the 1967 Protocol’). In additgeographical restrictions contained
in the 1951 Convention have also been graduallyovemh. The definition of a ‘refugee’,
however, has remained unchang&dcording to the 1951 Conventioast 1 A, a refugee

is someone who:

[O]wing to a well-founded fear of being persecufed reasons of race, religion,
nationality, membership of a particular social graar political opinion, is outside
the country of his (sic) nationality and is unaklwe ,owing to such fear, is unwilling
to avail himself of the protection of that country.

The UK has been a signatory to the 1951 Conversioce 1954 and to the 1967 Protocol
since 1968. A statutory right to appeal againstéfiesal of an asylum claim has existed in
domestic law since the incorporation of the Asylamd Immigration Appeals Act 1993

(ICAR, 2007: 2). Prior to this, the refusal of asylam claim could be challenged by
judicial review, on general public law grounds. T893 Act provided that where a person

made a claim for asylum ‘it would be contrary te tdK’s obligations under the 1951
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Convention for the claimant to be removed from th€ (Clayton: 2008: 411). This was
in accordance with the principle abn-refoulementontained in Article 33 of the 1951
Convention. The principle afon-refoulemendlictates that:

No contracting state shall expel or retumefguler) a refugee in any manner
whatsoever to the frontiers of territories where hife or freedom would be
threatened on account of his race, religion, nation membership of a particular
social group or political opinion.

The whole scheme of refugee protection is based thge principle (Clayton, 2008: 498).
Following the 1993 Act, successive governments hextensively modified the UK
asylum process through legislation. The New Lalgmwernment introduced no fewer than
six substantive Acts of Parliament during its pério office from 1997 until 2010. The
most recent change was made by the introductiorthef Borders, Citizenship and
Immigration Act 2009. The main Act which goverhe tprocess of dealing with asylum
claims, however, is the Asylum & Immigration (Tnewnt of Claimants, etc.) Act 2004.

Good has argued that the implementation of eachpieee of legislation has lead to the
introduction of increasingly draconian measures0{205) The policies introduced to

coincide with these new rules have been widelyctsed. In particular, the UKBA'’s use of

detention, the government’s unofficial policy offemced destitution and the increasingly
restrictive border controls introduced have beendiibject of sustained criticism by those
working in the areas of asylum and immigration (xample, Refugee Council, 2007a;
BID, 2010; 2011). The introduction of stricter der controls has been identified as a
further measure in the move towards more secutitesylum and immigration policies,

both in the UK and internationally (see Mountz, @0Gammeltoft-Hansen, 2011). The
UK operates border controls in conjunction withestlizuropean Union Member States.
Such measures that European states take in coiguneith one another have been
considered by the European Courts in order to oheter whether they are in line with the

Member States’ obligations under the 1950 Europ€anvention on Human Rights

(ECHR).
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2.2 Europe and the UK Asylum System

Since the incorporation of the ECHR into natioal,| with the enactment of the Human
Rights Act 1998, decision-makers in the UK asylumcpss must also take into account
an applicant’s rights under the ECHR. The integireh of European and International

Conventions is one of the factors that sets asydwnapart from other areas of domestic
law. Owing to the fact that there is no supranaicsmsylum court charged with the

interpretation of the 1951 Convention, it signasriare largely able to interpret it in

different ways. However, in order for an effectisgstem of refugee protection, it is

important that signatories to the 1951 Conventi@intain a consistent interpretation of
it (Clayton, 2008: 407). In order to address tthe, European Union (EU) has attempted
in recent years to ‘harmonise’ asylum procedures,wall as interpretations of the

meaning of the term ‘refugee’, within its Membeat®s.

2.2.1 The Common European Asylum System

EU Member States wanted a Common European AsylusteBy(CEAS) to deal with a
number of specific problems stemming from the ladg&erences in asylum systems and
practices among them. The aim of the CEAS is ampigre¢o ‘harmonise asylum
procedures in the European Union, increase coaperbetween EU states on managing
their external borders and develop high standargsadection for asylum seekers’ (Public
Policy Exchange, 2012). It was the intention &f Member States that the CEAS would
be introduced in phases and completed by 2012.af® there have been four Directives
and four Regulations passed as a result of ‘harsimagiiattempts under the formation of a
CEAS'. Two of the most controversial measures introduaegart of the CEAS were the
attempts at an agreement between EU Member Sthtest of ‘safe countries of origin’
and the introduction of a unified finger-printingatdbase across the EU, known as
EURODAC.

The ‘Safe Country of Origin’ concept has been addph many EU Member States. A

safe country of origin is one in which there is mhe€e to be no general risk of persecution

1 A full discussion of these is outwith the scopetef brief overview | wish to provide in this seuatj for a
more comprehensive examination of the instrumentteduced under the CEAS, see Clayton, 2010: 156-9.
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and there is a presumption that it is safe to nefislylum applicants to that country without
breaking thenon-refoulementprinciple. Although an agreed list of Safe Cowegriof
Origin has never been officially agreed in the EtUremains a controversial principle
because it cuts across the idea that an applisagntitled to an individual assessment of

their asylum claim.

EURODAC provides a unified finger-printing systemm@ngst the EU so that Member
States can compare the finger prints of asylumiegumiis who have travelled through other
parts of the EU. This system had the purporteghimdn of helping to fight ‘insecurity and
terrorism’ within the EU. In practice, however,siérves to help Member States identify
other EU countries through which an asylum apptites travelled. This then means that
they can return applicants to those countries eantster the responsibility for their asylum
claim to those Member States’ governments. The Régno that governs this arrangement
between Member States is known as the Dublin Régaoland it is regularly invoked by
the Home Office in the UK to try and limit the nuarlof asylum applications that it has to
deal with. As I will show in the course of my raseh, for example, one applicant was
returned to France several times before the UK evagree to consider his claim (in
Chapter 10). It is to a consideration of the pescfor claiming asylum in the UK that the

present chapter now turns.

2.3 Claiming Asylum in the UK

The UK government department responsible for asyamd immigration is the Home
Office. In 2008 the UK Border Agency (UKBA) wastaslished as an executive agency
of the Home Office, the UKBA'’s remit included theosk previously undertaken by the
Border and Immigration Agency, UKvisas, and thedeoirelated work of HM Revenue
and Customs. The integration of these agenciesruh@eauspices of the new unified
UKBA was reportedly aimed at achieving an agencythvthe resources and remit to
improve the UK’s security through strong border tcols, while welcoming and
encouraging the flows of people and trade on whieh UK’s future as a global hub
depends’ (Cabinet Office, 2007: 3). In spite of thestructuring process, general
responsibility for asylum and immigration has renea with the Home Office; and it is
common practice for participants in the asylum psscto refer to both the UKBA and the
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Home Office interchangeably. Consequently, refegeewill be made throughout this
thesis to both the UKBA and the Home Office.

2.3.1 Making the Claim and the Initial Decision: The New Asylum
Model (NAM)

In February 2005 the Home Office announced its-figar strategy, Controlling our
borders: making migration work for BritaifHome Office, 2005) As part of its stated
aims to ‘introduce a new fast track managed asypuotess...and swiftly remove failed
asylum seekers’ (Home Office, 2005: 19), the gonemmnit proposed the development of a
New Asylum Model (NAM§. The aim of the new model was to ‘introduce aggsnore
tightly managed asylum process with an emphasisrapid integration or removal
(Refugee Council, 2007b: 1). The focus on speedipgasylum processes, as Clayton
points out, actually pre-dated the NAM with initiegs in fast-track decision-making being
increasingly introduced from 2000 onwards (Claytg8608: 420). However, the NAM
represented the most comprehensive attempt tondinea and speed-up the asylum
process. The NAM’s primary objective was to coneladlarge proportion of asylum cases
within six months. Mechanisms put in place underMAM to achieve this included ‘case

ownership’, ‘'segmentation’, and ‘fast-track prodegs

The NAM introduced a system of case ownership whege single case owner, a Home
Office official, was to be responsible for oversgpa person’s asylum claim from start to
finish. The case owner would make the initial decisabout an applicant’s claim, handle
and appear at any appeal of their decision, and \wi&h issues surrounding asylum
support, reporting and contact arrangements. It alss envisaged that the case owner
would eventually assist in the ‘integration’ orrimeval’ of an applicant once their asylum
claim and appeal had been concluded. In spiteesfetlaims of the NAM, as | will discuss
later in this thesis (in Chapter 9), those workithin the asylum process in Glasgow do

not think that it was successful in achieving sadystem of case-ownership.

Segmentation meant that under the NAM, cases webe ttategorised as falling into one
of five segments depending on characteristics dfisn. The five possible segments are:

‘third country’, ‘minors’, ‘potential non-suspengvappeal’ (NSA), ‘detained fast-track’,

2 Figure 1. below provides a general overview ofghecess under the NAM



26

and ‘general casework’. Unaccompanied asylum-sgek&hildren (UASC) and children
who arrive with their families but apply for asylum their own right are those who are
deemed to fall within the ‘minors’ segment. UASCaynrequire an age assessment to
clarify what sorts of services they will need tacess. These are generally conducted by
social services, though the reliability of suchegssnents has been called into question by
the Immigration Law Practitioners’ Association (WP2007). The danger that flawed age
assessments may result in children being processadults for the purposes of their claim
and support is one that should not be dealt wihtlly. Unaccompanied children who are
wrongly assessed as adults will not receive spstialpport, in the form of welfare
services and from specially trained case owners avbequipped to handle asylum claims
made by children. In addition, they may be accomaedl in an adult environment or even

detained while their claim is processed.

Claims which are classed as ‘third country’ clairetate to those made by people who
come from one of the countries that the UK has dekto be a ‘safe country of origin’, as
discussed above. Where an applicant’s country igirors considered to be ‘safe’, their
claim will be certified by the Home Office as ‘ctBaunfounded’. If a person’s claim is
deemed to fall within this category, they will befaerred to what is known as the Third
Country Unit (TCU) which will make arrangements return the person to that ‘safe’
country. The only mechanism for challenging rettona safe third country is judicial
review. Often, applicants who fall into this categare detained while their claim is

processed.

Similarly, those who are classified as making ckimhich may be ‘fast-tracked’ are liable

to be detained while their claim is processed.&nclmay be fast-tracked where the Home
Office is of the opinion that it may be dealt wihickly. There are certain exclusions to
the types of people that may be put into the DethiRast-track process (DFT). However,
other than these exclusions, as the UKBA policyrutsion states:

2.2 It is UK Border Agency policy that any asyluntim, whatever the
nationality or country of origin of the claimant,asnbe considered suitable
for DF processes where it appears, after scregaind absent of suitability
exclusion factors), to be one where a quick decisimy be made (Home
Office, Detained Fast Tracld).
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Critics of the Home Office’s use of detention amadtftrack procedures have argued that
often people will be detained who are then latentbto have been victims of trafficking
or torture (see Hales and Gelsthorpe, 2012). Intiadd they have shown that applicants
who are subject to DFT procedures are regularlyiedethe opportunity to access legal
advice and representation. Cases will be class&geasral casework’ cases where they do
not fall under any of the other categories abowen& applicants in the general casework
segment, however, may also be detained while tfaim is decided.

Since March 2007, all asylum claims have been deit by the Home Office under the
NAM. Claims made prior to March 2007, often referred to as ‘legacy case®, dwalt
with under the Case Resolution Directorate (CR)e TTRD comprises roughly forty
teams dealing with older, unresolved cases. Unvedotases are treated in the same way
as new applications by the case resolution teafnseport published by the Independent
Chief Inspector of the UKBA in 2009 revealed thia¢ tCRD’s targets for dealing with
legacy cases was unachievable showing that a signifproportion of these cases were
still awaiting a decision (ICI, 2009).

An application for asylum may be made either ataan@ant’s port of entry to the UK or
following entry by presenting in person at an AsylGcreening Unit (ASU). The ASU in
the UK is situated in Croydon, London. After anlasy applicant has made a claim, the
UKBA arranges an initial interview, known as a &ening interview’, with them. The
purpose of the ‘screening interview’ is meant tadwestablish an applicant’s identity and
nationality and to determine in which ‘segment’eagon’s claim will be processed. | will
go on in this thesis to suggest that this is nehgé the way that the screening interview is
used by the Home Office during asylum decision-mgkin Chapter 9). In this section,
though, I will outline the process as it ought eodarried out according to UKBA guidance

and UK asylum law as detailed in the general oeswprovided in Figure 1. below.
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At the screening stage the applicant will be etgubto produce documentation in support
of their claim and any passports or travel docusiahiat verify their identity and
nationality. In fact, by virtue of section 2 of tlhesylum and Immigration (Treatment of
Claimants etc.) Act 2004, any failure to do so las tstage may adversely affect the
outcome of an applicant’s claim. An applicant’'sgémprints and a photograph of the
applicant are also taken at this stage to redueepdssibility of multiple claims by the
same person. The information taken at screeningheh be contained on the Application
Registration Card (ARC) that is issued to the ayggpii. The ARC functions like an identity
card for asylum applicants and is required whemnépy at Home Office centres and for

accessing asylum support and welfare services.

The biometric details contained on the ARC are alserked against information held in a
shared database between European Union Membess Stateder to verify whether the
applicant has been previously present in any oElérMember States. As mentioned
above, where an applicant has been present in @nbtember State where s/he has, or
could have, claimed asylum before entering the E/Ke will be forced to return to that

state to claim asylum there.

Where an applicant is granted temporary admissidheé UK while his/her claim is being

processed, s/he will then undergo a process ofrisatation’ where it is decided under
which ‘segment’ his/her claim should be dealt withe segment into which an applicant’s
claim is streamed will then dictate the route tthet applicant’s claim takes through the
process (as detailed under the individual segmabtsre). The applicant will then be

assigned a case owner and may be ‘dispersed’ themarea of the UK where there is an
asylum team to deal with his/her claim. Followimjspersal’ an applicant will then have
an asylum or substantive interview with a UKBA egentative, usually their case owner
and usually no more than twelve (different arrangets are made for minors) days after
initially lodging an application for asylum.

The substantive interview forms the main basistha decision that is made about an
applicant’s claim. Under the previous applicationgedure, applicants were required to
complete a Statement of Evidence Form (SEF) padh¢ asylum interview and normally

within ten working days of making a claim. The Sk#&s then used to form the main basis

of the interview and applicants could be questiomedhe detail that they had given in it.
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However, with the introduction of the NAM, the SEfEment has been removed from the
process. For many applicants, therefore, the asyhenview is their first opportunity to

disclose details of their claim in full to the Hordfice. The Home Office provides an

interpreter for the interview and where an applicategal representative is not able to
attend the interview, s/lhe may request that thenimgw be taped. Interviews at the Home
Office are extremely structured. Case owners wsk applicants detailed and at times
repetitive questions in order to try and extractrash detail as they can about their claim.
The questions and the applicant’s responses apedext in writing by the case owner, and

should provide a verbatim account of the interview.

Following the substantive interview, the case owmalt make a decision about the
applicant’s claim. There are three possible outmefugee status is granted to the
applicant and she is given five years limited leavaemain; the applicant may not be
recognised as a refugee but may be granted a saysidrm of humanitarian protection or
discretionary leave to remain; or, as happens & riajority of asylum claims the

application is refused (Home Office, 2011).

By being granted refugee status a person is ableorx and apply for social welfare
benefits and also educational grants (ICAR, 2067alt also means that they can apply to
bring over family members from their country ofgin. Prior to August 2005, applicants
whose asylum claims were approved and who weretggarefugee status were awarded
Indefinite Leave to Remain (ILR). The current agements, which involve what is termed
the ‘Active Review’ of cases, mean that individugitanted refugee status are awarded five
years leave to remain ‘subject to review at theirgxpf or during those five years where
there is a ‘significant’ and non-temporary changehe country of origin making return
possible’ (ibid). The Refugee Council (2011) haveducted research into the detrimental
effects that ‘Active Review’ can have on a persabsity to settle and move on once they

have been granted leave to remain.

Before August 2005, Humanitarian Protection (HR)Idde granted for up to three years.
Since that date, HP can be awarded for up to fesgs/and is subject to the same ‘Active
Review’ as refugee status. Once an individual hesl lwith HP status for five years, s/he
is able to apply for ILR. Humanitarian Protecti@nuisually granted to individuals who are
refused refugee status but where there are ‘comgeteasons why they cannot be

returned to their home state’ (Clayton, 2008: 438)ch as: the death penalty, unlawful
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killing, torture, inhuman or degrading treatmentpmishment (ICAR, 2007a: 4). The
enforced return of people to places where they $ah treatment would run contrary to
the UK’s obligations under the ECHR. In particuldrwould violate Article 3 of the
ECHR which prohibits torture or inhuman or degradireatment or punishment (Thomas,
2005: 462).

Discretionary Leave (DL) is granted to individuaiao are not considered to satisfy the
criteria to be awarded refugee status or HP. Therrimation Centre about Asylum and
Refugees (ICAR) has summarised the kinds of camditunder which DL may be granted.

These include where the applicant:

« has an Article 8 claim under the ECHR,;

* has an Article 3 claim under ECHR only on medicalugds or severe humanitarian
cases;

*is an unaccompanied asylum seeking child for whodeqaate reception
arrangements in their country are not available;

» would qualify for asylum or humanitarian protectiont has been excluded; or

 is able to demonstrate particularly compellingsoees why removal would not be
appropriate (ICAR, 2007a: 4).

Discretionary Leave will be granted initially forperiod of up to three years and may be
renewed following review for a further three yeaWiter this six-year period of
discretionary leave expires, an individual may gpfar ILR. Where an individual is
refused asylum, or awarded HP or DL she may bdleshtio appeal the initial decision of
the UKBA.

2.4 Appealing a Refused Asylum Claim

In the UK asylum appeals process, the person makirgppeal is known as the ‘appellant’
and the person challenging the appeal, usuallyStheretary of State, is known as the
‘respondent’. Both sides are ‘parties’ to the apEaAR, 2007: 6). In most asylum cases,
a refusal of asylum is accompanied by an immignatiecision; this is a decision that the
applicant has no legal right to be in the UK anduch cases the applicant is able to lodge
an appeal. As Clayton points out, the right to appe actually the right to appeal the
associated immigration decision that accompanieefasal of asylum, namely, the

decision to remove the applicant from the UK (200B1). Where an application attracts a
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right of appeal, an applicant may apply to thetFligr Tribunal of the Immigration and
Asylum Chamber (FTTIAC) for a reconsideration oé timitial Home Office decision to

remove him/her from the UK.

Changes to the legal landscape of asylum and inatnogr law over the last two decades
have resulted in appeal rights being increasingtyaded. As a result of this, an in-country
right of appeal will be prohibited where a clainshzeen certified as ‘clearly unfounded’;
an applicant’s country of origin is designated sa&fe’; an applicant’s exclusion from the
UK is deemed to be in the interests of nationalisgg or where an applicant has enjoyed
an earlier right to appeal. In such circumstangesiay be necessary for the applicant to
make an out-of-country appeal. An out-of-countrypegd means that an applicant cannot
appeal against the refusal of his/her claim paareimoval. His/her only in-country remedy
would be judicial review. As previously mentionedhere an applicant has an in-country
right to appeal an initial Home Office decision abtheir asylum claim, they can appeal to
the FFTIAC. This must be done within ten workingyslaof the applicant receiving a
Reasons for Refusal Letter (RFRL or ‘refusal léitérom the Home Office. Where
applicants are subject to detention, the more garit timescale of five working days
applies to appeals to the FFTIAC and those indafslwvhose claims are being dealt with
under ‘detained fast-track’ procedures have memgty working days to lodge an appeal
with the FFTIAC.

2.4.1 The First Tier Tribunal of the Immigration and Asylum
Chamber (FFTIAC)

Until recently, asylum and immigration appeals weealt with under a single-tier system
by the Asylum and Immigration Tribunal (AIT). ThelARwas created by virtue of the
Asylum and Immigration (Treatment of Claimants etéct 2004 and was established as a
single-tier appeal system in April 2005. It was gmed by the Asylum and Immigration
Tribunal (Procedure) Rules 2005. With the exceptidmational security-related cases
which are heard by the Special Immigration Appdéatsnmission (SIAC) all appeals
against decisions made by the Home Office on asylunmigration and nationality
matters were heard by the Tribunal (Home OfficeQ720n ICAR 2007: 6). The AIT
replaced the former two-tier model of the ImmigvatiAppellate Authority (IAA). Under
the previous IAA system, appeals of initial Homefi€ decisions were heard by an
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adjudicator with any subsequent appeal of thatsitmtimade to the Immigration Appeal
Tribunal (IAT). AIT appeals were heard by one orrendmmigration Judges (1Js) who
were sometimes accompanied by non-legal membetkeofiribunal. 1Js and non-legal
members are appointed by the Lord Chancellor anth fan independent judicial body.
Adjudicators and legally qualified members of thenfer IAT transferred immediately to
the role and title of Immigration Judge, while negally qualified members of the IAT
became non-legally qualified members of the AlTa§@bn, 2008: 255).

Following the 2002 Nationality, Immigration and Asyn Act, appeals to the IAT were
restricted to those with grounds of ‘error of I&whly. This restriction was also enforced
in relation to appeals of Immigration Judge’s decis at the AIT. It was, therefore, only
possible to challenge an Immigration Judge’s deteation of an initial appeal where it
could be shown that the judge had made an errlawofn coming to that decision. Under
the single-tier AIT system, such onward challengemitial appeal decisions were made
to the upper courts, that is, the High Court in Ilend and Wales, the Court of Session in
Scotland, and the High Court in Northern Irelandwdver, in order to reduce the number
of applications that these courts would have td det, an AIT filter’ was introduced.
The *filter’ involved initial applications for a p®nsideration of an Immigration Judge’s
decision being determined by a Senior Immigratiodgé at the AIT. If this application
was refused, asylum appellants could then renew tlkeonsideration application by
‘opting-in’ to the upper courts, in the case of thad, to the Court of Session (Craig et. al,
2088: 22). The ‘opt-in” meant that the Court of Ses would consider the written
application without a hearing and could make areordr the AIT to reconsider the

% An error of law has been defined by the upper tspspecifically the Court of Appeal, R (Iran) ([2005]
EWCA Civ 982) to include:

making perverse or irrational findings;

failing to give reasons or adequate reasons fdlirfgs on material matters

failing to take into account and/or resolve comdliof fact or opinion on material matters;

giving weight to immaterial matters;

making a material misdirection of law on any matter

committing or permitting a procedural or other guéarity capable of making a material

difference to the outcome or fairness of the prdoess; and

making a mistake as to a material fact which cobkl established by objective and

uncontentious evidence, where the appellant arfifoadvisers were not responsible for the
mistake, and where unfairness resulted from thetfiat a mistake was made.

ogkrwnpE

~

As is clear from the above categories outlinechin¢ase law, an error of law must be ‘materialbider to
constitute the basis of an onward appeal. An erfdaw is said to be material where ‘correctiortlug error
would have made a material difference to the outcofrthe case, or to the fairness of proceediriggliran)
para. 90, cited in Craig et. al, 2008: 32). Thereffor the courts to decide that an Immigratiodgluhas
made a material error in law in coming to their idiem, they must be of the opinion that the initial
Immigration Judge made an error of law which ‘feafed the Tribunal’s decision upon the appeal’
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application where it thought that the Tribunal nteave erred in law (ibid). The Court of
Session could only decide that the AIT should remer an application once in relation to
an appeal, and so, after this stage there wasrtieftavenue for review or appeal open to

asylum claimants (ibid).

This process for onward challenges was changedisamtly with the implementation of a
two-tier tribunal system in 2010. In order to re€dlke burden of a heavy immigration and
asylum caseload on the higher courts, the AIT wassterred into the First-tier and Upper
Tribunals (Immigration and Asylum Chamber) in Felygu2010. Initial appeals of Home
Office refusals are considered by Immigration Jgdge the First-tier Tribunal
(Immigration and Asylum Chamber) (FTTIAC). Thesdiat appeals at the FTTIAC are
ostensibly carried out in the same way as appeafte wnder the AIT system. Onward
challenges of these appeal decisions are now noaithe +TTIAC for permission to appeal
the initial decision to the Upper Tribunal. Wherermpission to appeal is refused by the
First-Tier Tribunal, a further application for passion to appeal the initial decision can be
made to the Upper Tribunal. If it decides that ¢heray be an error of law in the original
appeal decision, the appeal will be reconsideratimnvihe Upper Tribunal. Challenges of
Upper Tribunal decisions are to the higher colRecent case law has addressed the issue
of whether the Tribunal is still answerable to thgher courts and although this case law
confirms that it is, it suggests that judicial ®wi of Tribunal decisions may be only
possible under limited circumstantéseeEba v Advocate General for Scotland ; R (Cart)

v Upper Tribuna).

The changes described above were implemented diméngpurse of the field research that
informs the present thesis. In spite of the chantpese were no real differences in appeal
proceedings under the new FTTIAC. This brief coesation of these changes remains
useful, however, in that it highlights the changmagure of the asylum appeals process in
the UK. Indeed, as Thomas notes:

The asylum appeals process has itself been suligectegular legislative
restructuring, more than any other tribunal systém,reduce delays, increase
efficiency, and promote finality (2011: 20).

* For a fuller discussion of the cases, the Suprémart judgements and what this may mean in praftice
asylum appeals, see Craig (2012).
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The emphasis on timely and efficient decision-mgkihthe FTTIAC is due to the fact that
Tribunals tend to operate in a way that prioritifesse considerations. In this regard, they
tend to differ from other Courts that do not exgplycpromote efficiency as a priority.
Despite this, many asylum applicant and legal igratives refer to the Tribunal as ‘the

court’.

2.4.2 Court-Like Nature of FTTIAC

The FTTIAC is housed in a corporate-looking buigircalled the Eagle Building, in a
business district of Glasgow. Once inside, howeNgrayout and procedures seem very
court-like to lay users. In fact, many of the asylapplicants that took part in Craig and
her colleagues’ study of onward challenges to Tr@bwecisions explained that they found
it to be court-like in nature and, indeed, both algmts and legal representatives in their
study referred to the Tribunal as ‘the court’ (Qrat. al, 2008: 83-105).

The spatial layout of a courtroom at the FTTIACwewer, is quite unlike most other
courtrooms; it is significantly smaller. There awo tables situated in front of the judge,
one table is for the appellant’s solicitor and tiker is designated for the Home Office
representative. The tables are positioned on opgosides of the room and face one
another. There is a third table, which forms thexapf a triangle that it makes with the
other two; this is for the appellant and, if regdir an interpreter. This is also where
witnesses typically sit when examined. If withessescalled, the appellant and interpreter
move to the row of seats reserved for observerslita the back wall. Witnesses are
sequestered during the hearing; however, there tteih@ few or no witnesses in asylum
appeals. On the front wall there is an elevatedchéat which the Immigration Judge sits;
the official crest of HM Courts and Tribunals Seeviis mounted on the wall behind.
Clerks enter before judges do and order the paiesse’, as is done in other courts of
law. In addition, certain Immigration Judges indlsdt appellants stand and undertake an
oath at the outset of the hearing. Like other &lot€ourts, the entrance to the FTTIAC is
highly securitised. There are usually two secuoitijcers supervising the entrance. They
search Tribunal users’ bags and, in a similar veagitport security procedures, they then
ask that Tribunal users submit to a metal detect@m. After passing through the security
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checks and into the reception area of the FTTIA® is immediately met with the clerks’

desk directly facing them.

The clerks of the FTTIAC are responsible for ovensg the general administration and
organisation of immigration and asylum hearings Ffksd has noted in relation to the role
of barristers’ clerks in the English legal systeiclerks mediate between the diverse
interests of the legal system, namely, barristeo$icitors, judges...and occasionally the
client upon whom the system depends’ (2005: 383.aldo contends that they perform the
varying roles of ‘counsellor, negotiator, and ‘fix@bid). Barristers’ clerks, it could be

claimed, possess a more powerful position than ETITd¢lerks due to the fact that they are
responsible for collecting barristers’ fees; thejoaate them their work; and are
instrumental in listing cases at court. However,coysidering the working practices of
clerks at the FTTIAC, it is possible to argue tliatre is a dispersal of power at the

Tribunal and that the clerks do, like those in Elsaesearch, fulfil such varying roles.

Clerks at the Tribunal are responsible for advismgigration Judges when all the parties
to an appeal are present and ready to start witbhepdings. The Immigration Judges’
offices, or ‘chambers’, are based on the floor @&dthe one where the appeals are heard.
Clerks, therefore, usually phone judges to adwisentthat ‘[their] court is ready’. Prior to
this, however, they are often involved in negobtias with solicitors who may be
representing clients a number of clients on anyemgiday or who may be planning to
request an adjournment in their case and so devaot to have to wait for other cases to
finish before they can make their request. Thegmtiegions involve the clerks trying to
accommodate their needs, often reorganising thet dstings and trying to convince
judges that the new order of proceedings is thet fagsurable. In addition, they regularly
have to arrange the order of the hearings to altovinterpreters who may be working in
different cases on the same day, and again, th@dvies a process of negotiation with the

Immigration Judges.

During my time spent conducting fieldwork at theTHAC, | also observed the ways that
clerks can effectively ‘close’ an appeal hearingotdlic observation. Appeal hearings at
the FTTIAC are open to members of the public angoaa can request to observe an
appeal hearing. When an observer has no connedtiany of the parties to the appeal,
clerks will often advise him/her that they needitst ensure that all parties agree to the

appeal being observed before they can allow thémthe hearing. On one occasion, a
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clerk did this to me and effectively stopped mearfrobserving an appeal. He advised me
that the appeal was of a young woman whose casefvassensitive nature’. He noted
that she may be recounting particularly traumatigegiences and that she may not want
anyone to observe. Upon entering the hearing roetimén informed the appellant and the
interpreter that | was a student and asked if tma@yded that | observe. The appellant
looked confused and slightly anxious. The integar@éesponded that she did not think it
would be appropriate, explaining that ‘if it weréef], [she] wouldn't want anyone
observing’. Not wanting to cause the appellant famgher distress, | left the hearing room
(Fieldnotes, FTTIAC, June 2009). The appellant aedrepresentative had not requested a
closed court for the hearing and so the clerk,hasm dccasion, did not, technically, have to
ask anyone’s permission for me to observe it. leusidod that by doing so, he had the
appellant’s best interests in mind. | decided thatould not have been ethical for me to
push the issue and ask to observe the case; bynghéke appellant uncomfortable or
uneasy, my presence could have affected her atlitgspond to questions and may have
detracted from the judge’s assessment of her dtiegltb

The above fieldwork example demonstrates the paWar the clerks at the FTTIAC
possess. And although they do not have the powenake decisions in asylum appeal
hearings, it shows that Tribunal clerks are invdhre negotiations with different legal
actors and Tribunal users; and that they exercisena of unofficial power and control at
the FTTIAC.

2.4.3 Asylum Appeal Hearings at the FFTIAC

There are two types of hearing at the FTTIAC whielate to initial asylum appeals of
Home Office refusals, these are: a Case Managemeniew hearing (CMR) and a

Substantive Appeal hearing.

The purpose of the CMR hearing is to ascertain ndreghe appeal is ready to proceed and
to discuss the facts at issue. In line with theéefasmescales introduced with the NAM, as

discussed above, the FTTIAC aims to hear a CMRimg#&or an appeal within two weeks

® It could be argued that my presence might have dbis to appellants in cases where the clerk didirst
ask if I could observe. However, to try and courtés, | would usually ask the interpreter to chegth the
appellant before a hearing if they were happy fertmobserve the appeal.
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of the appeal application being received. Additlynahe CMR provides an opportunity
for legal representatives to request special aeauegts in relation to the conduct of the
appeal hearing, for example an all-female courf@na closed court (closed to members
of the public and others) where their client istjgatarly vulnerable or his /her evidence is
of a very sensitive nature. It is also the timevhich a legal representative may request an
adjournment of the appeal hearing. This may be ssarg where they have instructed
expert evidence or are waiting for other evidemcsupport of their client’'s appeal. Given
the quick turn-around times in asylum processesutite NAM, however, Immigration
Judges are generally reluctant to grant adjournsnéigually, applicants will not attend the
CMR and only their legal representative and the El@ifice representative (Home Office
presenting officer or ‘HOPQ’), and an Immigrationdde will attend. The Substantive
hearing will usually be set for a further two weekwe following the CMR hearing;
however, this may be extended if a successful adipent request is made by an

applicant’s legal representative.

The substantive hearing constitutes the main hgdadn the purposes of an appeal of a
UKBA decision. Usually the appellant, the appelsné¢gal representative, and a Home
Office presenting officer attend the hearing. Otwaaly, withesses attend the hearings,
and the hearings are, for the most part, open tobres of the public who may also wish
to attend. The burden of proof at the hearing \Wwéh the appellant. However, in asylum
processes, the lower standard of proof of ‘a reasiendegree of likelihood' applies.
Generally, proceedings at the FTTIAC take on areeshrial form with the judge acting as
arbiter between the Home Office presenting offexed the appellant’s legal representative.
Although there is more scope in asylum hearingsHerjudge to adopt a more inquisitorial
role, in the interests of fairness and impartiaditiye is not allowed to ‘enter the arena’ and
become a party to the proceedings by, for exantakéng it upon his or herself to cross-
examine the appellant. The procedure at hearingssvavith the different styles of the
Immigration Judge hearing the appeal (Good, 200@).1However, they all tend to follow

the same format as regards the sequence of questiamd submissions.

As previously stated, asylum appeal hearings atetsted by a series of questions and
answers. Hearings begin with the appellant beirgmemed on his/her evidence by the
Home Office presenting officer (or ‘presenting offi'). Most appellants have both an
asylum interview transcript and a witness stateméhé appellant’s legal representative

will usually have a copy of the asylum interviewrtscript and a witness statement from
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their client which they will ‘establish’ as theitlient's evidence by asking him/her to

confirm that the contents of each are true andtti@appellant wishes to submit them in
evidence (Good, 2009: 3). The appellant is thesszexamined by the presenting officer
who attempts to tease out inconsistencies in tipelmt's evidence, usually using the

points in the refusal letter to guide the examonatiThe appellant’s legal representative
can then examine the applicant to try and clarifyespond to any matters raised during
the presenting officer’'s questioning, in an attengosatisfy the Immigration Judge that

there are reasonable explanations for any incamsigs. Finally, both representatives, the
appellant’ legal representative and the Home Officesenting officer, address the court
with their final submissions (ibid). The judge wikserve her decision and issue it in
writing no later than ten days after the appeauf@ 2. below illustrates this first-instance
appeals process at the FTTIAC.
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Applicant receives RFRL from UKBA

Applicant has 10 working days to lodge an appegl
with the FTTIAC. Where the applicant is detainef,
the shorter timescale of 5 working days to lodge
an appeal to the FTTIAC applies; and where th
applicant is subject to the detained fast-track
procedure this is further limited to 2 working day|

Appeal lodged with the FTTIAC, hemyidate set,

and notices sent to appellant

l Within two weeks of FTTIAC receivingppeal

Case Management Review hearirjg

The time between
the CMR and the
Substantive Appeal
may be longer wher
an adjournment is
successfully sought.

D

Within four weeks of FTTIAC receivingppeal

The Home Office must serve the

Substantive Appeal hearing

l Within six weeks of FTTIAC receiving appeal

determination on the appellant
and her representative no

more than 28 days after

AIT determination issued to the
UKBA to issue to appellant

receiving it from the FTTIAC.

'

!

Appeal allowed and Appeal dismissed and removgl
Leave to Remain grantdd directions issued
|
FTTIAC decision challenged by UKBA FTTIA@dsion challenged by appellant

Figure 2. Initial Appeals Process

Appeal to Upper Tribunal
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The FTTIAC issues its determination to the Homeideffto distribute to the parties
because, in considering an asylum appeal, the jattfee FTTIAC is technically entitled
to overturn the Home Office’s decision that the élgmt does not have the legal right to
remain in the UK. On this basis, the FTTIAC canyaiécide that ‘leave to entshouldbe
granted or that the appellaghould notbe removed’ (Clayton, 2008: 411, emphasis in
original). The FTTIAC does not have the power tanfeo refugee status upon the
applicant. This right remains with the Secretaryptdte, on whose behalf the Home Office
works. The fact of the FTTIAC serving its deterntioa on the Home Office in the first
instance is often seen by appellants and legaéseptatives as a contributing factor to the
FTTIAC's perceived lack of independence from thartédOffice (Craig et. al, 2008: 13).

2.4.4 Decision-Making at the FFTIAC: Immigration Judges and
their (im)partiality

As mentioned above, Immigration Judges’ asylum apgeterminations are issued, in the
first instance, to the Home Office which is thespensible for forwarding the decision to
the appellant. Many appellants have highlightes #nrangement arguing that it points to
a lack of partiality at the FTTIAC (ibid.). One tife most frequently invoked reasons for
the perceived impartiality of certain Immigratioudges, however, is the level of

inconsistency in judicial decision-making at theTFAC.

Disparities in asylum adjudication have been shtavbe particularly problematic in the
US. Ramiji-Nogales and her colleagues’ study of uaaytecision-making across the US
showed there to be a lack of uniformity of decisioaking over place and time. They

emphasise the inconsistent nature of such decrma@king, when they note that:

The statistics that we have collected and [analysedggest that in the world of
asylum adjudication, there is remarkable variationdecision-making from one
official to the next, from one office to the nefithm one region to the next, from one
court of appeals to the next, and from one ye#inémext, even during periods when
there has been no intervening change in the lam{iRéogales et. al, 2009: 3).
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Einhorn attributes much of the inconsistency inl@syadjudication discovered by Ramiji-
Nogales and her colleagues to Immigration Judgegrse approaches to the assessment
of the credibility of a claim (2009: 188). Credibjilrelates to whether an applicant’s claim
should be believed and therefore accepted as facthb decision-maker. Einhorn
highlights the difficulties associated with makiegedibility determinations in asylum

hearings, when he states:

Reasons for this difficulty include, but are nanited to, differences in cultural

norms, the effect of an asylum seeker’s past tréigreaperiences and flight and her
ability to recall events, language barriers, theeashrial nature of the hearing, the
asylum seeker's limited access to counsel, and atpidicators sometimes

inaccurate perceptions of foreign culture (2009)18

Einhorn goes on to suggest that a disparity in @ggres to credibility determinations has
created ‘an atmosphere that resembles the crag sha@aocasino more than the judicious
proceedings of a court of law’ (2009: 191). Writing the context of the UK asylum
process, Thomas acknowledges the difficulties daisecredibility assessments in relation
to a lack of consistency in decision-making (20@911: 134-59). One of the main
complaints of lawyers and others relating to trmmsistency of judicial decision-making
at the FTTIAC is that they believe there are carjadges who routinely make negative
credibility findings and very rarely grant appedisdeed, as Kelly points out, some larger
asylum and immigration firms have undertaken a ggees of recording the outcomes of

cases decided by certain judges (2012: 60-1)

Thomas cautions against regarding the asylum pscagsesembling an ‘arbitrary lottery’
(2009: 164), however, and highlights the diffictalsk with which Immigration Judges are
faced. Thomas argues that cultural factors, a tdajuality country of origin information
and institutional pressures faced by judges canaaipound the already complicated task
of determining credibility in asylum appeals (s€¥2 169-78). He concludes that it is
probably impossible to eliminate inconsistency iadibility assessments at the FTTIAC

due to the fact that such determinations depenglbjective factors (2009: 178). In fact, it

® Indeed, in my own research many of the solicitsith whom | spoke mentioned that they knew straight
away if their client’s case was going to be refusadhe basis of who the Judge hearing the appasl @ne
solicitor jokingly urged me to ‘Just go for it, jumake your PhD about exposing those judges theatrne
grant’. Others felt that | would be in a good piasitto make Freedom of Information requests taatrg find
out the granting and refusal figures of judgeatRTTIAC in Glasgow. | resisted turning this raséanto

a ‘witch hunt’ deciding to focus as much as possilnh the pre-hearing stages of the asylum appadishe
impact of these on the hearing. Such FOI requaestdd have proved fruitless, in any case, becahee t
FFTIAC does nobfficially record information about individual judges’ deoiss.
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is to an examination of the issues and problemsceged with credibility assessments in

asylum claims and appeals that the next chaptétuwm.

2.5 Conclusion

The present chapter has provided an overview gkntiasylum legislation and policy in
the UK. In addition, it outlined some of the keyamares which have been implemented
during attempts to establish a Common European usySystem. The chapter has
undertaken a detailed examination of the UKBA'saagements for dealing with asylum
claims under the New Asylum Model. Furthermorejas considered the institutions and
procedures involved in asylum appeal processessiog, in particular, on the work and
operations of the FTTIAC.

Recent changes to the institutions responsible deerseeing asylum appeals were
considered and it was argued that the perceptiagheoFTTIAC amongst its users is very
much like that of any other court, in spite of‘itsibunal’ status. | suggested that there is a
dispersal of power at the FTTIAC and explored thie of the Tribunal clerks in order to
support this assertion. This chapter also demdsstrine difficult task that Immigration
Judges face when determining asylum appeal hearning®ing on the findings in earlier
studies of asylum adjudication in Scotland (Cratigat, 2008) revealed that there is a
perception amongst different participants in thgllaa appeal process that a sense of

impartiality permeates judicial decision-makingla FTTIAC in Glasgow.

Finally, the chapter considered arguments aboutntensistent nature of decision-making
in asylum adjudication in the UK and the US. It gogted assertions that much of the
disparity stemmed from Immigration Judges’ diffgrinapproaches to credibility

assessments of an applicant’s claim and highligktade of the difficulties that judges
face when making decisions in asylum appeals. As mvantioned above, the problems
credibility assessments pose to asylum decisionisrgakill now be considered in the next

chapter.
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3. The Credibility Problem

Asylum claimants regularly arrive in the UK withoabrroborating evidence to support
their request for refugee protection. Consequemnttyassessment of the credibility of the
applicant's account of persecution tends to becdnee focal point of refugee status
determination procedures. Indeed, it is generatigepted that most asylum claims and
appeals are determined on the basis of whetheddabision-maker deems the applicant’s
account to be credible or not (see Anker, 1992;a8a@003: 368; Thomas, 2006; 2009:
169; 2011: 134; Good, 2007: 187-9 ; 2011: 97-8ndzor, 2008: 213; Galloni, 2008: 1045;
Einhorn, 2009: 189; Clayton, 2010: 432; Kelly, 20863 ). Certain scholars argue that
credibility has come to occupy such a prioritis@sipon in refugee status determination
that there is a danger of allowing it to swallowe #@ctual refugee definition (Kagan, 2003:
368). In fact, as the last chapter discussed, sistancy in asylum adjudication is often
attributed to the differing approaches to credipilassessments adopted by decision-
makers. This chapter will therefore examine thebfgm posed by credibility in asylum
procedures. It will first consider the importanoé credibility findings made by
Immigration Judges at the FTTIAC in light of thenited opportunity to appeal such
findings. Moving on from this, it will examine hogvedibility is defined and the ways that
credibility assessments are carried out in the 9¥uan process. Studies which highlight
the problematic nature of the principles of credipiassessments in the UK asylum
process will be used to critique Home Office polaycredibility. Finally on the basis of a
critical engagement with the literature on credipibssessments and witness statements,
this chapter will set out the contribution that tpeesent thesis can make to these

discussions and debates.

3.1 The Importance of Credibility: Findings of fact and
limited scope for onward appeal

The significance of credibility findings in firshstance asylum appeals at the FTTIAC has
been stressed by commentators who note the diffioulchallenging decisions which are
based on such findings (Good, 2007: 195; CraigleR008: 33). As was discussed earlier
in this thesis (in Chapter 2), onward appeals omigration Judge’s decisions at the

FTTIAC are limited those that can show that the Igration Judge has made an error of
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law. In asylum adjudication, as in other areas aw,|assessments of credibility are
considered to be findings on matters of fa€onsequently, the Upper Tribunal and upper
courts are normally disinclined to consider an apmé an Immigration Judge’s initial
decision which turns on the basis of an assessofecrtedibility (Good, 2007: 188). In
fact, research has shown that superior appeal $a@dereluctant to interfere with what is
regarded as the ‘specialism’ of the FTTIAC, andtthbas unwillingness extends to
deference to the initial judge’s finding of factréiy et. al, 2008: 51-2). This has been
confirmed recently by the Court of Session in Soddlin the case ofR and NR (A.P.) v
Secretary of State for the Home Departn|@009], where it cited the test appliedHiA v
Secretary of State for the Home Departmig@i07] in relation to disagreements about
decisions on the facts. The Court also drew orethablished case law Esenv Secretary

of State for the Home DepartmgB006] to reiterate the point that matters of fa to be
decided by the Immigration Judge at the initialegip

The credibility of an asylum-seeker's account isprily a question of fact, and the
determination of that question of fact has beerrustéd by Parliament to the
immigration judge Esen[v Secretary of State for the Home Departmiuoipra)],
para 21). This court may not interfere with the iigwation judge's decision on a
matter of credibility simply because on the evideriavould, if it had been the fact-
finder, have come to a different conclusiéte(d[v Secretary of State for Scotland
1999 SC (HL) 17], per Lord Clyde, p 41H)...A barssertion of incredibility or
implausibility may disclose error of law; an immagjon judge must give reasons for
his decisions on credibility and plausibilit¢gen para 21). In reaching conclusions
on credibility and plausibility an immigration juegnay draw on his common sense
and his ability, as a practical and informed pergondentify what is, and what is
not, plausible\(vani p 883L, quoted with approval HK, para 30, and iksen para
21)...TR and NRpara 15).

The Court can be seen here to explicitly refusentexrfere with an Immigration Judge’s
decision on matters of credibility. In recognisitigg importance of taking the social and
cultural background of an appellant into accounemlassessing the probability of an
appellant’s narrative, the court stressed the teé&andle the issue of credibility with care
and sensitivity to cultural differences. Howeves,can be seen from the passages quoted
above, it was satisfied that, where the judge etkuhat s/he was a ‘practical and
informed’ person capable of making sound credipaissessments, it would be incorrect to

interfere with his or her decision on the faci®(and NRpara 15). The Court offers no

" In some cases, an argument can be made that aigfation Judge has made an error of law in coming t
their decision about credibility. This matter inves rather complex legal issues. For a fuller dismn of
this, see Craig, Fletcher and Goodall, 2008: 3348:87.
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criteria against which judges might properly asstsmmselves to be ‘practical and
informed’ persons, neither does it offer guidance the kinds of social or cultural
differences of an asylum appellant which shouldtddesn into account when assessing
credibility. In this way, the opportunity for judg¢o base findings of credibility on cultural
misunderstandings and subjective bias is left dpessylum adjudication (Kagan, 2003:
367; Good, 2007: Byrne, 2005; 2007: 624; EinhordQ® 187-201). Indeed, as this
chapter will go on to discuss below, research jatiicial assessments of credibility at the
FTTIAC has revealed that Immigration Judges redplaase their findings on subjective
factors such as an appellant's appearance and deoreaBefore moving on to a
discussion of such studies, though, the chaptémaw turn to an examination of the ways
that credibility is defined and assessed in theddidum process.

3.2 Defining ‘Credibility’

Sweeney argues that despite the fact that the T3&ivention makes no mention of
credibility in either the refugee definition in Adke 1 A(2) or the prohibition on
refoulemenin Article 33(1), negative credibility findings eoften used to refuse asylum
applications in the UK (2009: 701). Generally, them ‘credibility’ is considered to refer
to whether or not a decision-maker believes thdiegy is telling the truth about their
claim (Clayton, 2010: 431). The term does, howeliaxe a specific legal meaning. The
concept of credibility corresponds to whether apliapnt’s testimony should be accepted
as evidence when eventually determining whetheg &ds met the requisite burden of
proof to show that s/he should be granted refugatis In this way, it should be
analogous to a decision about whether to suppnageree in a criminal trial. (Kagan,
2003: 368). Commentators, such as Kagan (2003yeatigat the meaning of the term
credibility is often confused in refugee statusedw@ination. He attributes part of the
responsibility for this confusion to the United Maits High Commission for Refugees
(UNHCR). Kagan claims that the UNHCR tends to umeeterm to refer to different things
in its publications. He explains, for example, thia@ UNHCR discusses credibility in
relation to the testimony of a person making ageéuclaim, whilst also making reference
to a ‘credible well-founded fear’ or a ‘credibleach’. The latter, he argues, refer to
whether a person should be successful in theimctar refugee protection (Kagan, 2003:
368). Kagan argues that credibility should only used in the context of assessing a

person’s testimony in refugee claims, when he state
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To prevent confusion, credibility in the refugeentaxt should be used to refer only
to whether the applicant’'s testimony will be aceeptin status determination
(2003:368).

This is because, he contends, it is not an imperdtiat a person be credible in order to be
a refugee (ibid). In making this argument, he piesgi the example of a Tutsi fleeing
genocide in Rwanda in 1994 and suggests that syersan could provide a completely
false account but owing to their ethnicity and twaditions in the country at that time,
they would therefore merit refugee status. Kagare hmakes the point that the 1951
Convention does not exclude people who fabricasén@ny or commit perjury (ibid).
This is an important contention when considering two uses of the term credibility
advanced in UNHCR publications. By referring toceedible claim’ the UNHCR creates
the risk of allowing credibility to swallow the rgjee definition. Sweeney (2009) draws on
this point in the work of Kagan and terms these approaches to credibility identified by
Kagan as ‘broad and narrow interpretations of &gty (2009: 708). According to
Sweeney'’s classification, a broad interpretationsied to refer to the overall strength of an
asylum case. Using such an interpretation impleg & ‘credible claim’ is one in which
the applicant’'s account is true and that s/he deseinternational protection (Sweeney,
2009: 708). By contrast, the narrow interpretatidreredibility, and the one supported by
Kagan, determines that ‘credible’ statements aosehwhich are deemed to satisfy the
evidential pre-requisites in asylum cases suchttieggt might be considered as the facts of
a case (Sweeney, 2009: 708; see also Noll, 20@&).Kagan, Sweeney also contends that
this narrow view of credibility is the most prefbla in refugee status determination. In
applying this formulation to the context of the WsSylum process, however, Sweeney
suggests that the Home Office uses a broad apprimatie issue of credibility in the
course of its decision-making. He analyses Homé&@®fbolicy on credibility assessments
in order to support his arguments. It is, therefererthwhile to turn to a consideration of
the principles of credibility assessments, in gaheand Sweeney’s critique of the Home

Office policy on credibility assessments in partiacu
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3.3 Refugee Status Determination Procedures and Credibility
Assessments

There are no binding international rules governargdibility assessments in asylum
proceedings. Some commentators, such as Byrne )20@Ke argued that asylum
adjudication procedures should look to developméntsiternational war crimes courts
and adopt similar models for the assessment ofintestal evidence in refugee status
determination (2007: 610). In spite of the abseofcenforceable guidelines for how to
assess the credibility of an asylum claim, theassuin fact, quite widely mentioned in the
United Nations Handbook on Procedures and CrittmaDetermining Refugee Status
under the 1951 Convention and the 1967 Protocating to the Status of Refugees (‘the
Handbook’; UNHCR, 1992). Part Two of the Handboalovides general principles
relating to the processes that should be followéeémconsidering whether a person is a
‘refugee’ under the 1951 Convention. The Handboatkirees some of the procedures and
methods that should be upheld and followed wheabéshing the facts in an asylum
claim. In recognising that it is the applicants wéw@ generally expected to meet the
burden of proof in an asylum claim, the Handboolticas that people applying for
asylum may not always be able to furnish all thel@wce necessary to establish the facts
of their claims. Consequently, the Handbook advibes$ the process of establishing the
facts of an asylum claim should be viewed as a algxercise between the applicant and
the decision-maker (UN, 1992: §196). In fact, ieg@n to state that:

196. Indeed, in some cases, it may be for the exe@mo use all the means at his
disposal to produce the necessary evidence in suppthe application. Even such
independent research may not, however, always ¢eessful and there may also be
statements that are not susceptible of proof. th sases, if the applicant's account
appears credible, he should, unless there are gm®bns to the contrary, be given
the benefit of the doubt.

From this, the benefit of the doubt is said to gpgpl situations where ‘the applicant’s
account appears credible’. The need for an acdouibé deemed credible before it can be

considered to merit the benefit of the doubt is leagsed in the Handbook at Section 204:

204. The benefit of the doubt should, however, dmygiven when all available
evidence has been obtained and checked and whexdha@ner is satisfied as to the
applicant's general credibility. The applicant'atesments must be coherent and
plausible, and must not run counter to generallyskmfacts.
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When determining an applicant’s general credihilityerefore, it seems that his or her
statements must be considered to be ‘coherenéiugible’ and to correspond to ‘generally
known facts’. This is also reflected in the UNHCR®te on Burden and Standard of
Proof in Refugee Claims (UNHCR, 1998), when itesat

Credibility is established where the applicant pigssented a claim which is coherent
and plausible, not contradicting generally knowctdaand therefore is, on balance,
capable of being believed’ (1998: Para. 11).

These three principles of credibility assessmemimely, coherence, plausibility and
correspondence to generally known facts have bdepted in Home Office policy on

credibility assessments. As mentioned previoustpis chapter, Sweeney is highly critical
of this policy on a number of grounds. It is toamsideration of the policy, and Sweeney’s

critique of it, that this section now turns.

In the UK, a form of special advice on credibiligown as an ‘Asylum Policy Instruction’
(API) has been issued to decision-makers workimgife UKBA. Sweeney notes that the
policy instruction on credibility was introduced order to address concerns raised in
relation to the quality of decision-making by th&BA (Sweeney, 2009: 701). These
concerns were brought to light in the UNHCR'’s Quyalnitiative Project Reports. The
UNHCR Quality Imitative project began assisting th#K government with the
improvement of its refugee status determinatiorc@dares in 2003 (Sweeney, 2009: 702).
Drawing on the findings produced by the UNCHR dgttihis process, Sweeney shows that
the quality of decision-making was at the time jeddo be highly problematic, with strong
recommendations for further training to be introgtlign order to address the onset of a
‘refusal mindset’ at the Home Office (UNHCR, 200 referenced in Sweeney, 2009:
702 n.9). It was against this backdrop that the éiPtredibility was issued to immigration
officials.

The API on credibility adopts three main factorsickhpurportedly contribute to the
credibility of a claim, and which must be addressdwn coming to a decision about an
asylum claim; these factors are, internal consgsteexternal consistency and plausibility.
Sweeney argues that these categories are geneetdlyo have been the ones described by
Weston in her analysis of the role of Immigratiojédicators published in 1998.
Sweeney contends that by adopting these categarii@® API on credibility, the UKBA
can be seen to have ‘converted Weston’s descriptionrudimentary prescription’ (2009:
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704). However, it might also be argued that themtegories for assessment correlate to
those outlined in the UN Procedures Handbook (#adbook) as mentioned in the
previous section. Sweeney does acknowledge theeimée of the Handbook on the API on
credibility, but argues that by drawing from thendbook and various other sources the
API fails to account for the different definitioms credibility that they use (2009: 708).
His main critique of the API is that, although ignsmarises aspects of the narrow
understanding of credibility in relation to the te@ues for determining credibility, it
interprets credibility as meaning the overall sfjtnof a case and emphasises this over its
narrow definition as an evidential issue (2009:)7@&wveeney supports this claim with
reference to the text of the API, where he notes titee prioritisation of a broad approach
to credibility is first seen in the Introduction esde it states:

The process of determining whether an applicantinisneed to international
protection often requires a decision-maker to decwthether they believe the
applicant’s evidence about past and present easatdhrow much weight they attach
to that evidence. In determining this, decision eraknust assesthe credibilityof
the applicantand the evidence that they submit (API, ‘Assessingdibility’: 2,
guoted in Sweeney, 2009: 709, emphasis added bgriaye

Sweeney highlights the guidance in the API thatisiec-makers should assess the
credibility ‘of the applicant’. He suggests thaistipoints to the API’'s orientation towards
treating credibility assessments as being inclusiiie overall credibility of the applicant
and their claim instead of focusing on an assesswiethe testimony of the applicant.
According to Sweeney, a consequence of the HomeeXfconflated understanding of
credibility, as seen in his analysis of the API \aois that the distinction between a

statement which is ‘credible’ and one which is \gn’ becomes blurred:

A broad approach to credibility, seeing credibiliyg truth, would obscure the
distinction between ‘credible’ and ‘proven’, conseqtly raising the threshold of
credibility and more readily denying applicants thenefit of the doubt (Sweeney,
2009: 711).

‘Being credible’, he claims, should be considerseda alternative to ‘being proven’. And
so, when the Home Office confuses the understanalirggedibility such that it becomes
synonymous with ‘proof’, asylum claimants will sefffrom having to meet a higher
standard of proof than is actually required in asylprocedures. On this matter of the
burden of proof in asylum procedures, Sweeney dathat the API on credibility

misinterprets and misrepresents the leading cas®fidaranakaran v Secretary of State
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for the Home Departmefi2000] (Karanakarar). The case oKaranakarandeals with the
standard of proof to be applied in asylum adjudiratit reasserts the findings in the
earlier case law that the lower standard of proobwn as a ‘reasonable degree of
likelihood’ should apply in asylum cases (Clayt@0,10: 432). In additionKaranakaran
considers the relationship between past eventdwnce risk in asylum decision-making
and explains that both are to be proved to the di@tandard of proof, and, moreover, that
they should be considered cumulatively rather timaisolation (Sweeney, 2009: 720). In
the course of his critique of the API's interpragatof Karanakaran Sweeney notes that
instead of advising decision-makers to considet pasnts and future risk cumulatively
and as one test, it directs them to treat themeparate material facts (2009: 720-1). He
argues that this goes against what was set dotreinase law and suggests that the API's

summary and treatment Kfaranakaranis highly problematic (2009: 721).

Similarly, Clayton has suggested that UK immigratrales provide a demanding standard
of credibility which, depending on how they are dijseould in fact run counter to the case
law, including Karanakaran on credibility (2010: 434-5). Amongst imposinghet
conditions, the rules dictate that where a persamat support their statements with
documentary or other evidence, these aspects edtl rconfirmation unless ‘the general
credibility of the person has been established’ @96 para 339L quoted in Clayton, 2010:
435). In this way, the interpretation of credilyildtan again be seen to be conflated with the
‘general’ or ‘overall credibility’ of the applicantAs explained above in relation to
Sweeney’s arguments, this goes against the namolerstanding of credibility and instead
leads to a broad interpretation of the concept Wwinperates to the detriment of asylum
claimants. A further measure in the rules on ciétyibassessments in the UK asylum
process which is considered to arbitrarily penadisglum applicants is Section 8 of the
Asylum and Immigration (Treatment of Claimants,)eActof 2004 (ToC Act 2004).

3.3.1 Section 8 of ToC Act 2004 and Credibility

Under Section 8 of the ToC Act 2004 (Section 8)islen-makers are directed to treat
certain behaviours of asylum claimants as damatgirige credibility of their claim. These
behaviours include, amongst other things, failimy groduce a valid passport, the
production of a false travel document, destroyingligposing of a travel document, the
failure to claim asylum in a safe third countrye ttmeliness of making an asylum claim,
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and the failure to claim asylum until after beimgeated under an immigration provision
(Kelly, 2012: 64). Although decision-makers areiadd that they should not provide more
weight to the factors to be considered under Se@iahat they would to other factors,
MacDonald describes the provisions under Sectias &xtraordinarily draconian’ (2008:

948). Ensor and his colleagues are particulariycatiof the statutory rules under Section

8, when they argue that it:

[S]eeks to bind, by statute, the thinking of demsmakers on credibility issues to a
framework that has been defined by government. Traimework is in essence an
agenda of disbelief- there are no behaviours intka8 require a positive finding,
only those which must be taken as ‘damaging tacthienants credibility’ (Ensor et.
al, 2006: 95).

Moreover, they contend that the behaviours thatlaened as those which should damage
credibility are behaviours which would be expectédasylum claimants in the kinds of
circumstances in which they find themselves (2@®: They view the behavioural issues
outlined in Section 8 that are associated withtitneliness with which a person makes an
asylum claim and the applicant’s behaviour whenvanisig questions to be particularly
problematic (Ensor et. al, 2006: 106). The requeeinto take a negative view of an
applicant making an asylum claim outwith the tiraefies imposed by law incorrectly
assumes that those fleeing persecution have kngelefl not only the legal concept of
asylum, but also the laws and policies on claimasglum in the UK. Additionally, it
ignores the impact that trauma experienced by pipdicant in their country of origin, or
during their journey to the UK, may have on a peisaability to speak about the
persecution they have experienced in their homatcpuHerlihy and Turner (2009) have
examined the psychological processes involvedamthg asylum. They have shown the
negative effects that issues around trust, problemk recall and reliability due to
traumatic memory, avoidance strategies, and diggoni with traumatic events can have
on credibility determinations in asylum claims. almng on the work of Bogner, Herlihy
and Brewin (2007), which evaluated measures ofodiaion amongst asylum applicants
during their initial Home Office interview, theyare that problems related to dissociation
at this stage can result in an applicant being len#&b disclose distressing personal
experiences. Dissociation is described by Herling durner as ‘the disruption in the
usually integrated functions of consciousness, nmgmientity, or perception of the
environment’ (Herlihy and Turner, 2009: 177). It yngesult in a person who is in a
dissociated state appearing to be day-dreamingstradted. This can take place at the

time of the traumatic event and therefore makesrédoall of such an event difficult;
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though it may also occur when a claimant is askecetall a traumatic event in a high
stress context such as the asylum interview (Hedihd Turner, 2009: 177-8). Similarly,
Kelly has argued that the great pain of tortureicivimany asylum applicants will have
experienced, and the subtle ways in which it is iaditered can often obstruct
communication leading to a sense of dubiety aratedexistence of torture in any given
case (Kelly, 2009: 778). Subsequent disclosurepessecution at a later stage in the
asylum process are viewed as a discrepancy betasmennts and might be regarded as an
inconsistency that undermines credibility (Herldnyd Turner, 2009: 178).

The negative treatment of late disclosures has bleewn to be particularly problematic in
cases of female refugees who have experienced edber as part of their persecution, or
during their journey to the UK. This issue has b&ken up by Baillot and her colleagues
in their examination of the barriers which may obst female applicants from making
disclosures of rape during the asylum claim andceapprocess (Baillot et. al, 2009; 2012).
In addition, they consider the reasons why femalglieants’ accounts of their rape and
persecution may not be deemed credible by profeakend lay decision-makers. Baillot
and her colleagues take as their point of deparigsees around disclosure, and the
perceived credibility, of rape narratives in thengnal justice system and set out to
compare the situation in the asylum context. Thasniify several factors which may
impact upon the disclosure of rape in the asyluotess and the subsequent credibility
assessment of such disclosures by decision-makergighlight, in particular, the timing
and manner of women'’s initial disclosures of rapail{ot et. al, 2009: 206). They claim
that feelings of shame, discomfort and a lack w$ttbetween applicants and interviewers
are likely to prevent a woman from disclosing arpexience of rape. Baillot and her
colleagues also note that female asylum applicardy be less inclined to report an
incident of rape where the interpreter at theidwasyinterview is from their community;
they may have a fear of being judged harshly byntloe even out be concerned that the
disclosure will not be treated confidentially (20@06-7). This raises specific issues,
therefore, in relation to the statutory rules un8ection 8 which direct decision-makers to
look negatively upon late disclosures in asylumnata Where women who have suffered
rape do not disclose this at the first possiblecopmity this may be considered to detract
from the overall credibility of their claim. Moreex, when disclosures of rape follow an
initial refusal of a female applicant’s claim, tlmay be construed by immigration officials
as an attempt to ‘bolster’ their claim. Baillot ahdr colleagues argue that at the early

stages of the asylum process a woman may not g tegrovide much detail about her
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experience of rape or recount her experiencescwharent manner; they suggest that this
might result in her claim not being judged as in&dlly consistent (2009: 209). This points

to the problematic nature of the principles of doéily assessment and so it is useful to

turn to a discussion of the issues arising from tj@meral principles of credibility

assessment.

3.4 Principles of Assessing Credibility in the UK Asylum
Process

As discussed above, credibility assessments inva@we evaluation of the internal
consistency, external consistency and the plaitgiloif an applicant’s claim. It is useful,
therefore, to consider each of these categoriésrmalong with some of the problems to

which they give rise.

3.4.1 Internal Consistency

According to the API on credibility, internal cos@ncy means that a person’s testimony

is:

[llnternally coherent and consistent with past t@nt and verbal statements, and
consistent with claims made by witnesses and/orewiggnts and with any
documentary evidence submitted in support of ttencl(Home Office, APl on
Credibility: (a)(i)).

Inconsistencies or discrepancies in an applicaatsount of persecution are regularly
raised by the Home Office to point to a lack ofdibdity of their claim (Thomas, 2011:
141). Often, minor inconsistencies such as conttadi dates or details of events are used
by the Home Office to imply that an applicant’'s @t does not have the requisite level
of internal consistency to be deemed credible. Bohamd Shuman (2008) have pointed
out that a body of research shows that ‘the menforydetails like dates and times is
notoriously unreliable’ (2008: 135). Moreover, Hieyl and her colleagues have reported

on research findings which question the validity adfsociating truth with narrative
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consistency in asylum seekers’ accounts (Herliltyagy and Turner, 2002; Herlihy, 2005;
Herlihy and Turner, 2006; 2009; Herlihy, Gleesod amirner, 2010).

Herlihy and Turner (2009) point to the repetitivature of the asylum process as a
contributing factor to enforced discrepancies in applicant’'s account which further
detract from the overall credibility of their clai(@009: 187). They contend that repeated
interviews tend to ‘introduce inconsistency, patiaely in the more vulnerable applicant’
(2009: 187). By drawing from Cohen’s (2001) reskasn omissions and discrepancies in
successive statements, they argue that ‘new mesngoie experienced but previously
forgotten events) and innocently confabulated meémsofof things that never happened)
can be introduced by repeatedly interviewing anctait’ (Herlihy and Turner, 2009: 188).
These problems are compounded, Herlihy and Tunmggerea where applicants suffer with
mental health problems such as depression or Pesimatic Stress Disorder (PTSD);
which as Herlihy’'s earlier work shows, are commoobtems amongst asylum applicants
(2005: 130-4).

In addition to dissociation and discrepancies wheitise as a result of repeated
interviewing, traumatic memory may also contribicténconsistency in asylum applicants’
accounts. This raises particular issues in relaiothe assumptions that are made in the
guidance on credibility issued to Home Office dexismakers, when it states:

The level of detail with which an applicant setd bis claims about the past and
present is a factor which may influence a decisitaker when assessing internal
credibility. It is reasonable to assume...that anliegpt relating an experience that
occurred to them will be more expressive and ineladnsory details such as what
they saw, heard, felt or thought about an eveitn someone who has not had this
experience...It is reasonable to assume that ancappliwho has experienced an
event will be able to recount the central eleménis broadly consistent manner. An
applicant’s inability to remain consistent throughais written and oral accounts of
past and current events may lead the decision nraieto believe the applicant’s

claim (Home Office, API on Credibility: (a)(i) and)).

The assumption that applicants will be able to watotraumatic experiences in an
expressive manner that includes sensory detailsvlinch is generally consistent, is highly
problematic when considered in light of HerlihytsdaTurner's arguments about traumatic

memory, when they claim:



56

[M]emories for traumatic events are significantiyfetent from normal memories.
Autobiographical memories are held as verbal ni@est They have a beginning, a
middle and an end, are recognised as being lotatde past and can be recalled at
will. When someone is in a situation of extreme#ty however, they tend to retain a
very different type of record of the event. At teésnes of high emotional charge, a
‘primitive’ part of the brain takes the job of redog sensory snapshots, for
example, a smell, a shout, the image of a faces@ emumatic’ memories have little
verbal narrative to tie them together (Herlihy anotner, 2009: 177).

From this it can be seen that there are issuestbdone in mind when assessing the
internal consistency of a claim which relate to ¢ffects of trauma on memory and recall.
Without a ‘verbal narrative to tie them togetheah applicant's memories of traumatic
events will not satisfy the assumptions that Honfigc® decision-makers are advised are

reasonable to make when assessing internal criggibil

This issue of the conflicting expectations regagdimarrative structures between asylum
applicants and immigration officials who try aneah a political narrative of persecution
from such personal experiences have been hightigimethe research of Shuman and
Bohmer (2004). Shuman and Bohmer undertook quaktatsearch within a non-profit
centre in the US designed to help refugees idematify access social and legal services
available to them (2004: 399). In the course ofirtmesearch they were involved in
assisting asylum claimants with their applicatidns the Bureau of Citizenship and
Immigration Services (BCIS) and used this role agay of examining the ‘process by
which asylum applicants frame their claims in arforef to match their cultural
circumstances with the legal rules for grantinglasy (2004:396). They highlight the
difficulties inherent in the reframing processest thpplicants partake in when they recount
an experience that ‘...they often understand asraopal trauma into an act of political
aggression’ (2004: 396).

Shuman and Bohmer conclude that as applicants iaggtihe different legal and welfare
processes when claiming asylum, they reformulagé thccounts of persecution to meet
the particular demands of the discourses withinctvtihey have to articulate their claim
for assistance or protection. However, the compksithat pervade applicants’ accounts
of persecution do not accord with the policieshd BCIS which demand consistent and
detailed accounts that follow a ‘linear narrativegression’ in order to be deemed credible
(2004: 410). Instead, they found that the multipled competing voices which often
saturate asylum narratives contradict the reduativeative model of the BCIS around
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seven key issues: time, relevance, chronology astterence, emotional presentation,

corroboration, dates, details and evidence, andasidity.

Their findings around the themes of time, relevawbeonology and coherence and dates,
detail and evidence accord with the findings diseds above in relation to the
psychological factors which impact credibility assments of asylum narratives. The
issues of emotional presentation and plausibilisy hving an impact on credibility
assessments are worth exploring in that they ibtistthe specificities of Western legal
narratives and the important role of legal represeres in the co-construction of credible

accounts of persecution.

Shuman and Bhomer highlight the difficult balanbattapplicants must often strike in
conveying emotion in their accounts. They rely ba work of Conley and O’Barr (1998)
into the language used by rape victims when gi@aglence in court of law, to suggest
that overly emotional asylum accounts will not bellweceived. They claim that ‘telling

the story with too much emotion will also have @atéve impact in that the interviewer
may dismiss the asylum claimant as simply hystér{&uman and Bohmer, 2004: 407).
They assert that the legal system ‘values calmnegmnality, and objectivity in the

narratives presented in court’ (2004: 407).

The problem that they predict asylum applicantd Véte, therefore, is to construct a
narrative that establishes their claim under thg&l1Gonvention by meeting the normative
legal standards in asylum legislation for a ‘crégliaccount and the structural narrative
standards for a coherent account in law. Whilghatsame time, constructing a narrative
that addresses the disjuncture between culturplgiic ways that people tell their life-
stories in order to persuade decision-makers ofctkdibility of their claim. This was
recognised by Shuman and Bohmer, when they poirthat

Lawyers and others who provide assistance to alaisnfill a crucial role in
reframing the claim not only to be consistent wile law, but also, to correspond
with current Western social values, regardlesshefrherits of any particular claim
(2004: 398).
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As | will go on to discuss below, Good has alstedcebn the work of Conley and O’Barr in

his discussion of credibility and asylum narratives

Another scholar who, like Shuman and Bohmer, hasstigated the conflicting narrative
structures of asylum applicants and immigrationcafs is Maryns (2005; 2006). Maryns’
research focuses primarily on Belgian asylum pracesiand concentrates in particular on
asylum applicants of African origin. Her work exme the effects of African asylum
claimants in the Belgian asylum procedure beingddrto assimilate their language to
English in order that they may take part in the olimgual interview process with Belgian
immigration officials (Maryns, 2005). Key insightsat might be taken from Maryns’ work
relate, amongst other things, to how the structun@ organisation of the interview itself
may put asylum applicants at a disadvantage anbleeoéicials to refuse their claim. For
example, Maryns illustrates the ways that theahitbureaucratic’ style of questioning in
the asylum interview breaks down the opportunity donarrative flow to be provided by
the claimant when answering the questions putemtf2006: 32). The constraints posed
by these interview norms prevent the contextuatisathat is needed in order to make
sense of the asylum narratives provided. Wheniafideel that applicants are providing
detail that is ancillary to answering the basic qjioms put to them, they will often
interrupt the claimant. This means that spacethfmapplicant to provide their account and
‘story’ are closed down. | will go on, later in shthesis (in Chapter 10), to discuss the
effects that the transcripts that are producedhdwsuch interviews have on the subsequent

witness statement that a legal representative pespeth their client.

Thomas has examined the treatment of such witrtatsngents in his study of the FTTIAC
(2011: 118-9). In his discussion of credibility,drhas argues that the FTTIAC is aware of
problems with narrative consistency when assessiedibility and claims that this is
evidenced by its recognition that ‘consistency andh do not necessarily go hand-in-
hand’ (2011: 141). He claims that the Immigratiardges that he spoke to during his
research into asylum adjudication were mindful led heed for caution when examining
apparent discrepancies and inconsistencies in ahicapt's written and oral evidence
(2011: 142). In the context of the internal coresy principle, Thomas highlights the
difficulties judges apparently experience when dieg how much evidential weight to
give to reports by psychiatrists when they concltit& applicants are suffering from
depression or PTSD caused by their past traumaperences (2011: 145). This raises

questions about the treatment of expert evidenciadyribunal more generally, and it is
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to a discussion of this in the context of externahsistency, plausibility and expert

evidence that this section now turns.

3.4.2 External Consistency

The external consistency of an applicant’s accoef#rs to the correlation between what
the applicant claims happened to them and whan@vk about the conditions in that
country. It relates to the point in UNHCR guidandeich states that applicant’s testimony
should ‘correspond to generally known facts abowtoantry’ in order to be deemed
credible. And it is dealt with in the API on cretlily, where it directs decision-makers to
refer to the Country of Origin Information repo(OI reports) produced by the Country
of Origin Information Service (COIS, formerly knowas the Country Information
Production Unit (CIPU)) when assessing the extetoabistency of an applicant’s account
(Home Office, API on Credibility: (b)). Recentlyigsificant concerns have been raised
regarding the quality of the COI reports producgdte COIS, and also about the ways
that they are used by UKBA caseworkers in theirigiec-making (Vine, 2011). These
concerns were presented in a report by the Indepgn@hief Inspector of the UKBA
following research into the production and use @fl ©ver the period October 2010-May
2011. The report showed that 17% of refusal letteasle ‘either selective use of country
information or unjustified assertions based on ¢h&lence available’ (Vine, 2011: 3).
Moreover, it demonstrated that in 33% of cases tgunformation was poorly referenced
to the point that it was difficult for applicantsidalegal representatives to identify the
source of the information. This prevented thenmfiieeing able to check the information
and consider whether the decision was justifiedl{2®). Importantly, the report also
recognised that many of the authors of COI repagse not, in actual fact, research

trained.

Academics and other commentators have raised sinulacerns about the production and
use of COl reports (Good, 2007; 2011; IARLJ, 2012)od argues that early COI reports
were criticised for containing factual errors anckstionable interpretations. In the case of
COl on Sri Lanka, for example, reports could bendeedeliberately distance their findings
from those contained in reputable sources whichiléet human rights abuses (2007: 212-
3). Moreover, Good shows that the reports werecgeeand at times omitted important

passages from quoted material which ‘created @lfajsositive impression’ (2007: 214).
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He notes that in order to address these conceusgrapanel and an expert panel of topic
and country experts were set up to monitor theityuaf the COIS (formerly the CIPU)
output (2007: 215). Good is slightly sceptical loé tomposition of the expert panel that
was set up. He explains that the academic memhbatsvere chosen seemed to never have
acted as expert witnesses in asylum cases; nelithéney appear on the Immigration Law
Practitioners’ Association’s (ILPADirectory of ExpertgILPA, 1999 in Good, 2007: 215).
He contends, in fact, that the official who wasegivthe responsibility to improve the COI
reports on Sri Lanka over the course of Good’'saestein 2003-4, had not visited the
country prior to 2001 (2007: 215). This seemsladl inore problematic in light of Good’s
argument that ‘judicial criticisms d@ountry Reportsare almost unheard of, even though
they are mere compilations of UK-based civil setsamith no expertise whatever on the
countries concerned’ (2007: 215). He claims thalike UKBA decision-makers who rely
largely on the COI reports, legal representativés regularly draw from a more broad
range of sources, such as reports by Amnesty kiemmal, Human Rights Watch and the
US State Department, to show the external congigteh their client’s accounts (Good,
2007: 213). In addition, they will often instruetports from country experts, such as Good
himself, and he discusses the contribution that t@in make towards showing that an

applicant’s account is both plausible and exteynadhsistent.

3.4.3 Plausibility and Expert Evidence

As noted above, credibility assessments involveeeistbn about the plausibility of an
applicant’s account. A judgement about the ‘plailigtb or ‘apparent reasonableness of
the basis of a claim’ (Thomas, 2011: 147) may lsirdjuished from a decision about
whether it is credible or not. In fact, one of tk@ngers in asylum decision-making is to
determine that an account is incredible merely bseat seems implausible (Thomas,
2011: 148). Thomas points out that it is problemé&i allow cultural assumptions about
the likelihood of events occurring the way an agpiit describes to shape a decision-
maker’s determination about whether the accouplassible or not. This is because ‘what
may be plausible for a person in a western enviemtrmay be completely implausible for
a person in a non-western environmetivrghim Ali v Secretary of State for the Home
Departmen{2002] quoted in Thomas, 2011: 148).
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Good examines the role that expert witnesses plagontributing to a decision-maker’s
assessment of the plausibility of an applicant's€oaat. He draws from both his
ethnographic research into the UK asylum courts laisdown experience as an expert
witness in asylum cases to suggest that the livede® making assessments of plausibility
and credibility is a difficult one for expert witeges to negotiate. He points out that experts
provide, and undertake an assessment of, key eteménhe objective evidence and are
often asked to comment on the plausibility of accaat (2007: 199). Good contends that,
because experts are asked to make these assessihéntisardly surprising if they are
also tempted to take what must appear the smathdurstep of commenting on the
implications of their assessments for the applisaatedibility’ (2007: 199). He claims
that experts who are not forewarned against damgysinstructing solicitors may provide
such assessments in their report. Good highligidsniegative response that this often
elicits from Immigration Judges who may devalue taports of experts they wrongly
believe are trying to ‘usurp their authority’ anddermine their judicial hegemony (Good,
2007: 200). In addition to the difficulties ofteroged by assessments of plausibility to
credibility in the asylum process, interpretatidrysdecision-makers about the demeanour

of the asylum applicant can also prove problematic.

3.4.4 Demeanour

Studies have drawn attention to the problematiareadf relying on judgements about a
person’s demeanour when assessing the credibilithesr asylum claim (Kagan, 2003;
Byrne, 2007). The most substantial investigatido jondicial assessments of credibility at
the FTTIAC was that carried out by Jarvis (200@tskelf an Immigration Judge. Jarvis’
research involved questionnaires in which Immigmatdudges were asked to rank 27
factors relating to credibility in order of impomntze; Jarvis also conducted follow-up
interviews with some of the participants. The remss revealed that a large proportion of
credibility decisions were made on the basis ofjgsd ‘gut feelings, their application of
common sense, or recourse to personal experiedeevi§¢, 2000: 16 quoted in Good,
2007: 197). Notably, Jarvis’ findings demonstraiattjudges base their decisions about
credibility on an appellant’'s demeanour and alsarthttractiveness (Jarvis, 2000: 40-1
discussed in Good, 2007: 198). Good points outilmegers of basing credibility decisions
on the attractiveness of the appellant, particylerirelation to ‘misconceptions about rape
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as an expression of sexual attraction’ (2007: 1983.argues that this might mean that the
fears of attractive young women would be deemed-feahded whilst claims of older
women would not (2007: 198).

Generally, the UKBA will base their initial decisi@bout a person’s asylum claim on the
answers that they provide at interviews with theridoOffice. In appeals of these first
instance decisions, though, Immigration Judges adHitionally consider the appellant’s
witness statement which they would have preparati wieir solicitor. Owing to the
crucial role that they play in the asylum appeaédaination process, scholars have turned
their attention to the role of withess statementsredibility assessments in refugee status

determination.

3.5 Credibility and Witness Statements: Key studies

Although studies in other jurisdictions have coesatl the issue of narratives and
credibility, it has been argued that many of thkeaee been based on a consideration of
case law and doctrinal analysis (Good, 2011: 2®). MThis section will consider, in
particular, the work of those who have sought t@ieically examine issues around the
production and treatment of witness statementhenUK asylum process. In so doing, it
will restate the research aims of the present shasil suggest its intended contribution to

existing literature.

Good (2007; 2011) has undertaken substantial lagtdropological research into issues
around the UK asylum claims and appeals procestieEm this chapter, | discussed his
work in relation to the difficulty in establishinghat the ‘generally known facts’ about a
country are when evaluating the external consistei@n applicant’s account; regarding
the use and treatment of expert evidence in th&umsprocess; and in relation to the
significance of an appellant's demeanour in Imntigra Judges’ assessments of
credibility. Additionally, Good has focused on th&sue of credibility and witness
statements in asylum appeals. Like Shuman and Boh@wod draws on the work of
Conley and O’Barr in his discussion of asylum n@res. He refers to their later work
(1990) on the varying success of litigant storyifiglin small claims courts in the US in

order to apply their findings about narratives e tasylum context. In so doing, Good



63

suggests that asylum narratives are more likebetoonsidered credible where they follow
a ‘rule-orientation’ and suppress or omit relatieoigented claims that are framed around
social relationships, and emotive and subjectivecdations of wrong-doing or harm
(2007: 20-5; 2011: 100-2). Good highlights the digance of the witness statement to
credibility assessments of an appellant's claim aothts to the important role that
solicitors play in helping reframe clients’ narvats that adopt a relational-orientation into
accounts which follow a rule-oriented approach. &tgues that there is a dearth of
research ‘about how asylum lawyers structure tblgnts’ statements to maximise their
acceptability as evidence’ (2007: 190, and see GR20dl1: 100) and points to important
studies in the literature on credibility to emplisasiheir, largely, doctrinal approach (2011:
100 n.9). The research in the present thesis, firefeaims to contribute to the work
undertaken by Good in relation to the role of strs in the co-construction of asylum
narratives in the asylum appeal process. Simikgarch has been carried out in relation to
proving experiences of persecution and torturesyluan appeals (Kelly, 2012) and on the
issue of disclosures of rape and asylum narra{Baslot et. al: 2009; 2012).

In their study of disclosures of rape and credipissues in the asylum appeal process, as
discussed above, Baillot and her colleagues exfit@nthey decided to limit the scope of
their research to female experiences of rape (2BLZFhey point out that this choice was
made in order to investigate distinctive gendewassat stake in victimisation and because
of the higher incidences of rape amongst femaléuaswpplicants (2012: 5). In addition,
they contend that making female experiences thmagyi focus of the research allowed
them to draw on a stronger body of pre-existingrditure in other contexts (2012: 5).
Baillot and her colleagues claim that ‘the struetuand processes, as well as the heavily
politicised context, of asylum decision-making megntribute towards a silencing of
sexual assault narratives’ (2012: 1). They arga tbmale applicants are less likely to
disclose an experience of rape because of, amotigst things, ‘the structured format and
process adopted for asylum interviews and the piwed mandates of the appeal hearing’
(2012: 1). They go on to suggest that these faatocdude the narratives of ‘asylum-
seeking women who have suffered sexual violencd’ @so pose a barrier to securing
justice (2012: 2). The reference which Baillot dret colleagues make to ‘the procedural
mandates of the appeal hearing’ relate to resinistion an appellant’s ability to provide
full oral testimony at the hearing. They assedt this effectively results in the silencing
of appellants by Immigration Judges at appeal hgari This is done by limiting what a

solicitor might ask their client in light of the meaial included in the pre-prepared witness
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statement. The research that informs the presesistthas shown this to be the case for
male and female applicants even where there idemoemit of rape in the claim. This thesis

aims to show that structural aspects of the asyppeal process constrain and ‘silence’

the narratives of the majority of asylum applicaasl that this is not solely the case for

female applicants who have suffered forms of sexi@énce. Of course, experiences of

rape and a reluctance to disclose them, will likehmpound the problems that such

applicants already face, but the research in b@si$ shows that such problems are by no
means exclusive to females whose asylum claimsidiech disclosure of rape. In this way,

the present thesis can supplement existing litexdiy widening the application of Baillot

and her colleagues’ findings.

Thomas has conducted in-depth research into thee is§ credibility assessments and
asylum adjudication at the FTTIAC in England (2014js work also shows the way that
witness statements are adopted and dealt with glasglum appeal hearings. In fact, this
thesis draws on his work in relation to these mait{en Chapter 9). Thomas’ research,
however, maintains its focus on the FTTIAC and besdnot carry out research into the
pre-hearing stages of asylum processes, for examile solicitors and their clients. This

point is not to be considered a critique of his kvéte makes an important contribution to
the literature on asylum adjudication and it is hgt aim to investigate what happens in
appeal cases before they arrive at the FTTIAC.ehldht it should be viewed as a
contribution that this thesis can make to the dii@re, in that it aims to consider what

happens in the course of asylum appeals priord@pipeal hearings at the FTTIAC.

3.6 Conclusion

In this chapter | have considered issues aroundililigy assessments in the asylum
appeal process. By outlining the limited scope é&mpeals of Immigration Judges’
decisions about the credibility of an applicantaioi, 1 have highlighted the crucial
importance of judicial assessments of credibilityhe FTTIAC. | have drawn on the work
of scholars who argue that there are varying imétgbions of the concept of credibility
and suggested that the appropriate definition eftéhm is a narrow one which focuses on
the evidential role that credibility assessmentaypivhen determining whether an
applicant’s testimony may be accepted by a decisiaker. In the context of credibility

assessments in the UK asylum process, | have @residhe arguments of commentators
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who claim that, by interpreting it as a referenzéhie ‘general credibility’ of the applicant
or ‘overall strength’ of a person’s case, the Ho@i#ice incorrectly adopts a broad
approach to credibility. In so doing, it unfairlysdriminates against asylum applicants
because such broad interpretations do not recogheséower standard of proof which
asylum applicants need to meet when establishieg tlam. In my discussion of UK
asylum law and policy on credibility, | relied ohet arguments of Sweeney (2009) who
asserts that Home Office policy and guidance isligiggroblematic because it instructs
decision-makers to apply a broad understandingredilbility when considering asylum
claims and also because it misinterprets leadirgg daw on the issue of credibility.
Additionally, | examined the statutory rules ondilglity assessments contained in Section
8 of the Asylum and Immigration (Treatment of Claimants,.)efsct of 2004 which
obligate decision-makers to view certain behavicafrlaimants as damaging to their
credibility. | drew on the work of Ensor and hidleagues (2006) in this regard to suggest
that these measures arbitrarily penalise asyluricamps on the basis of behaviours which
are to be expected of them in the situations irctvithey often find themselves. | focused,
in particular, on the rule that decision-makersusthdreat claims that are made outwith
official timeframes and the late disclosures abasects of an account as damaging to
credibility; 1 argued that such rules fail to rectge the impact that traumatic experiences

may have on asylum applicants’ ability to recalll @iscuss details about past persecution.

In moving on to consider the principles of credipibssessment, | argued that the effects
of traumatic experiences and memories can influégheavays that an applicant recounts
aspects of their asylum claim such that it maybetieemed to have the requisite internal
consistency to be deemed credible. This chaptenlsasargued that cultural assumptions
and misunderstandings can give rise to decisionensaBelieving applicants’ accounts to
be implausible. Problems with the production and ab country of origin information
reports have been shown to compound these misuaddnsgs; the selective use of
information in these reports can often paint anrlgveptimistic picture of the situation in
many countries. The role that expert witnesses phy in providing background
information about the situations in applicants’ cwies of origin is an important one and
they offer the much needed context in which denmakers can then assess the
plausibility of an asylum account. Considering &x@eriences of expert witnesses, such as
Good (2007), however, revealed that Immigrationgd&sddo not always treat expert

witnesses and their reports with the respect tlesgive as fellow professionals.
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Additionally, | have argued that asylum applicastsiggle to frame their narrative and
account of persecution in a way that correspondedamarrative structure adopted in legal
discourse. The work of those who have examinedisise (Shuman and Bohmer, 2004;
Bohmer and Shuman, 2008; Good, 2007; 2011) denatestthat legal narratives tend to
follow a rule-oriented approach that suppressesrétational aspects of an account and
which favours rationality and objectivity over envet language or subjectivity.
Furthermore, it shows the important role that leggbresentatives play in reframing
applicants’ narratives so that they not only mdet tlemands of this rule-oriented
approach, but that they also correspond to Westdtaral values and norms (Shuman and
Bohmer, 2004: 398). | provided a brief overviewsome of the most important studies on
credibility assessments and witness statementshwdddress these issues and suggested
the ways that the present thesis makes a contibuid this existing literature. In
particular, | claimed that this thesis can contigbio research that has been carried out into
asylum adjudication at the FTTIAC. | asserted thetause this thesis aims to examine
pre-hearing interactions in the asylum appeal @®cé can supplement studies that focus
largely on in-court exchanges at asylum appealitgsrin the chapter that follows | will,
therefore, consider the most suitable theoretippt@ach through which to examine such

pre-hearing interactions and exchanges.
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4. Theoretical Approaches to Language and
Narrative in Legal Settings

Douzinas and Greary argue that in the course @ legerpretation and decision-making
judges deal in, amongst other things, fear, pathdeath (2005: 72). They claim that this
is an example of the ‘violence’ of legal judgemeatsl statements and contend that this
‘violence’ extends to language itself (2005: 72hey assert that a ‘violent injustice’
operates in legal processes due to the fact tlgegiand those who are judged do not
share the same language or idiom; they offer tfiasprocess as a key example of this,

when they state:

This is the standard case with asylum-seekers wie rautinely asked by
immigration officials to present their case and¢oount the brutalities and torture

they have suffered in a language they do not s(G05: 72).

Their argument reflects how asylum procedures atecarried out in the native language
of asylum claimants; however, Douzinas and Greagyreferring, in this context to legal
language. Issues around power and language it diég@ourse, and the formation of
stories and narratives in legal settings, have lsebrect to much academic enquiry. This
chapter considers the varying theoretical appraaedepted in the course of such enquiry.
In so doing, it will engage with conversation ams&éy narrative studies and literatures
which draw from a variety of related social constionist perspectives. | will argue that in
spite of the contribution that conversation analymnd narrative studies can make, it is
necessary to move beyond the study of in-courtasteons when considering how appeal
claims are produced in the asylum process. In stuppio my claims, | will utilise
perspectives offered by studies which have soughtake into account the interplay
between the oral and the written in legal procegsliznd which analyse the importance of
‘pre-trial’ or ‘pre-court hearing’ processes. Iniping to the importance of these pre-
hearing stages, | will focus on studies which hseaght to analyse the role of lawyers in
the production of asylum appellant’'s accounts ofsgeution as part of their asylum
appeal. Asylum appeal cases prepared by solicitm@ve multiple elements including
objective evidence about the situation in appedfacuntries of origin; medical evidence
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about the nature of any persecution or torturenadd to have been experienced by
appellants; legal arguments which support the &pomsl claims that they deserve
international protection and so, should not berretd to their home country; and other
documentation in support of the appellants’ pumabridentity or life experience in their
country of origin which relates to their claimedrgezution. Underpinning most of this is
the appellant’s account of the persecution thefesed in their home country. This is often
referred to as their ‘account of persecution’” @ylam narrative’ in the literature and is
usually presented in the form of a ‘witness stat@menhich is prepared by appellants’
legal representatives. As discussed previoushhis thesis (at Chapter 3), owing to the
lack of corroborating evidence or witnesses in @syhppeal cases, the most important
piece of evidence tends to be this account of pat&s, or narrative, when asylum
appellants present their case to an Immigratiomgguthey cannot be cross-examined on
medical or objective evidence and so the only exdédewhich they may speak to is that
contained in their account of persecution. For te&son, it is important to focus on the
role of solicitors in the production of the witnestatement as part of the appeal case

preparation process.

4.1 Conversation Analysis Approaches to Legal Settings

Studies of courtroom interactions using conversa@malysis have contributed to the
investigation of the power dynamic during such rattions. These studies highlight,
amongst other things, the ways that pre-determinedttaking of participants in legal

processes creates an asymmetrical distribution ofvep whereby considerable

conversational influence and control are held ke phrticipant who is sanctioned to ask
questions (Atkinson and Drew, 1979). Such imbalarmfepower in courtroom dialogue

have been the particular focus of studies whichk se® examine processes of
revictimisation of rape victims during in-court peedings at trial (Matoesian 1993;
Conley and O’Barr, 1998).

Conley and O’Barr, for example, have revealed thayswvthat victims of rape are
revictimised by their experiences during cross-eration (1998: 15-38). In developing
this argument, they use Matoesian’s (1993) work the ways that rape is reproduced in
court at trial. They explain the different ways ttip@wer is enacted by prosecuting and
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defence lawyers in court in order to show how spcbcesses revictimise the rape
survivor. Their examination of the power asymmatryrape trials that facilitates this
revictimisation is influenced by Foucault's notiohdiscourse (1970; 1972). They show
how deviating from, or not being equipped or trdit@ communicate within, the dominant
discourse in legal settings can place the rap@wviat a disadvantage because ‘the relative
credibility of witnesses is influenced by the manmewhich their testimony is presented’
(1998: 65). Conley and O’Barr argue that the leyatem values calmness, rationality, and
objectivity in the narratives presented in coursthat the emotive accounts of those who

have alleged to have been raped may not be welivext at trial.

In the asylum context, the work of Conley and OiBaay be applied to the reception of
asylum applicants’ responses to questioning atuasy@ppeal hearings and potentially in
other institutional settings. Shuman and Bohmel0420 have drawn on Conley’s and
O’Barr’s (1998) work on the effects of the languageed by rape victims when giving

evidence in court in their examination of asylunplagants’ experiences of narrating their
claim when applying for asylum in the US. Shumad Bohmer write instructively on the

difficult balance that asylum applicants must ofsdrike in conveying emotion in their

accounts and claim that: ‘telling the story witle tmuch emotion will also have a negative
impact in that the interviewer may dismiss therokant as simply hysterical’ (Shuman and
Bohmer, 2004: 407).

Conley and O’Barr also carried out conversationlyais of the adversarial processes in
small claims courts in the US. They investigatezlghccess of the competing claims of lay
members of the public as litigants in these couFtweir research argued that the most
effective strategies for articulating successfudiraks in adversarial disputes involved
claims that followed the rule-based model wheretpblems were evaluated in terms of
neutral principles whose application transcends phaeticularities of any individual

claimant (Conley and O’Barr, 1990: ix). This res#ahas been used in Good’'s (2007;
2011) and Shuman’s and Bohmer’s (2004) work oo@as of persecution within asylum

claims; it offers a particularly useful conceptapproach with which to consider the ways
that witness statements are co-constructed by masyapplicants and their legal

representatives and their subsequent receptiontraatinent by different actors at the

asylum appeal hearing.
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Studies in the conversation analysis tradition hal¢e revealed the devices used during
cross-examination for producing inconsistency ind adamaging implications for, a

witness’s evidence (Drew, 1992: 472). Again, thagproaches are useful when studying
the interactions and courtroom discourse in asyhAppeal hearings, where the cross-

examination of asylum appellants forms a large pfitte hearing process (see Chapter 9).

4.2 Theoretical Contributions from Narrative Studies: the
reception of facts in court

Jackson has taken up the study of narratives anthttors that affect their perceived truth
in legal settings (1988: 1994). He adopts a semiapproach to law and denounces
correspondence theories of truth found in legaltp@sm, arguing instead for a coherence
theory of truth. As MacLean points out, for Jacksaality is filtered through the
frameworks we impose on it: “our only access to ¢lside reality, our only way of
making sense of it, is mediated through significatgystems” (Jackson 1991: 179
discussed in MacLean, 2012: 31). These systemmgifisation are found at the level of
‘narrative structures’. Narratives provide us witle limits within which to negotiate the

construction of sense. As MacLean explains:

Very often we see only what we expect to see mgeseonstruction means comparing the
empirical data received through observation with imternalised narrative expectations
and interpreting these data with respect to thossnalised narratives’ (MacLean, 2012:
33).

In legal settings, then, the internalised narraéxpectations of legal actors will affect the
ways they receive and interpret the narrativestbérs, such as, in the context of my
research, the testimony of asylum appellants peaviduring asylum appeal hearings.
Jackson (1988) examines the application of naeathodels to the understanding of
criminal adjudicatory processesxploring the approaches of lawyers, social psyasts,

and semioticians in this connection. In so doingalgues, amongst other things, that ‘the
plausibility of facts proved in court is a functiaf their narrative coherence and of the
narrativisation of the pragmatics of persuasionnd that the application of law to facts

thus [turns] out to be not a logical process, bo¢ @onsisting of the comparison of
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narratives’ (Jackson, 1994: 97). It is to a consitlen of Jackson’s arguments about the

‘pragmatics of persuasion’ in adjudicatory procegsat | will now turn.

In his discussion of the narrative model of fachstouction in the trial, Jackson (1988)
draws on the work of Bennett and Feldman (198Dyder to build up his own perspective
on the narrativisation of pragmatics. Bennett aalfifian explored the factors which lead
jurors in American criminal trials to accept thetlr of facts advanced to them; they came
to the conclusion that truth construction in cowets essentially a matter of the overall
narrative plausibility of the story told. Plausityilwas, in this case, based on the stock of
social knowledge of the jury with such social knegde itself organised on the whole in
narrative terms (see Jackson, 1994: 98). Althougieg are not used in asylum appeal
hearings, these arguments and the ways in whicksdacbuilds upon them are still
relevant to the present research. During criminalist the jury have to decide the facts of a
case while the Judge is responsible for dealingy whie law that applies in the case. In
asylum appeals, Immigration Judges have the jotecfding on both issues of law and
fact. Bennett's and Feldman’s conclusion that figda story as true depends upon its
narrative plausibility, and that such plausibilisybased on the story’s recipient’s stock of
social knowledge can be applied in the asylum cdnteeference to their conclusion
makes it possible to argue that Immigration Judgédk themselves have narrativised
stocks of both social and legal knowledge whicly timay apply to their assessments of the
narrative plausibility of an asylum account. Asavh discussed earlier in the thesis (in
Chapter 3), the terms ‘plausibility’ and ‘credibyli are different for the purposes of
asylum law and policy. Jackson’s theory is usethenpresent thesis, therefore, to suggest
that a decisions-maker’'s assessment of whethesyunma applicant is credible or not will
depend, in part, upon thwarrative plausibility of their account. It is for this reas as
other writers have highlighted (Good, 2011), thegal representatives who work with
asylum appellants to construct witness statemearisbe seen to perform a crucial role in
ensuring that the witness statement meets the disriannarrative plausibility in law.

Bennett and Feldman, like many of the authors efdfudies upon which Jackson draws,
carried out research into the legal proceduressatithgs involved in criminal law. As |

have shown in the review of the current literatimte asylum narratives and credibility (at
Chapter 3), scholars working in this area have wb@ comparative perspective to

analyse the similarities and differences between whays that credibility assessments



72

operate in asylum and criminal law processes (@aét al, 2009; 2012). Comparing the
positions of the asylum system and the criminaigaessystem in those contexts is useful to
highlight similarities and differences with respéetthe ways that women’s disclosure of
rape is treated. | would argue that even beyonddméext of rape and disclosure, theories
and literature about criminal legal processes nioghseen to have intellectual purchase in
discussions about asylum procedures. In spite efdiffering standards and burdens of
proof in the two systems, both are adversarialature with two competing parties trying
to convince decision-makers about the truth or ibity of their accounts. In the
discussion which follows, | draw from studies thalve taken criminal justice settings as
their point of departure. | will, therefore, outtinthe relevance of the arguments made in
each case to the asylum appeals processes thdlylistthe current research.

An important study which takes the criminal trialits point of departure Reconstructing
reality in the courtroom: Justice and judgement American cultureby Bennett and
Feldman (1981)Jackson endorses the work of Bennett and Feldméarargues that a
weakness in their research is that they reducerihleto one semantic level (Jackson,
1988: 63). In contrast, he argues that it is neggs® ask ‘how the overall story is built
up: quantitatively, qualitatively, atomistically,olmstically, and in what combination.
Bennett and Feldman simply assume that there ijes story being constructed and that
each one of these versions is built up atomistichyl the evidence of multiple tellers’
(1988: 67). According to Jackson it is crucial @zt to approach the story at trial as an
interaction between a ‘series of interlocking seyithe credibility of each one of which is
assessed as a factor in the credibility of the @h@d988: 66). While during ‘trials’ there
tend to be several witnesses with competing viemtspithere are often no witnesses in
asylum appeal hearings. In spite of this, Jacksapproach may still be considered
relevant in that there tend to be competing andtiplel versions of the asylum claim

advanced by the parties that appear before thedmatron Judge.

Jackson’s (1988) work, therefore, has importantlicapons for the exploration of the

processes associated with the development, atimuland reception of the asylum claim
during the asylum appeal hearing. The receptiomarofapplicant’s claim as factual and
therefore credible, for example, may be dependpahuheir account of persecution being
structured in a similar way to the ‘narrative modefact construction’ (Jackson, 1988: 61)
that operates within legal processes. In a lateateon on his arguments in this work,

Jackson (1994) assesses the methodological camnbthat his conceptual structure
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could provide to the study of truth and narrativelégal settings. He identifies four

contributions that his theory could make to exardms of a statement’s prospects of
being received and judged as true in court proogsdiln considering his discussion of
these four points, in conjunction with work whiakates to them, it is possible to evaluate
their relevance and applicability in the contextnof research into the role and working
practices of solicitors who assist in the co-camdton of witness statements with their
clients and the subsequent reception and treatiwlettiese narrative accounts during

asylum appeal hearings.

4.2.1 Internal Psychological Processes, Prior to any Act of
Enunciation

Although Jackson is primarily interested in studyjpersuasion in court interactions and
utterances, he draws attention to arguments oy gg@ammarians who suggest that there
are prior narrative stages that should be takenantount, namely, the perception, recall,

and testimony of the witness him or herself (Jackd4894: 98). As Jackson explains:

Thus the witness encodes what the information-gotnansmits to him/her; the witness
later recalls that message; and the witness tedlscourt what was observed. Only then

can the jury process that which is transmitted 41983).

Using insights from the work of Mandler and Johngd877), Jackson emphasises the
significance of their observation that memory andcgssful recall are themselves
influenced by narrative models, such that ‘narafierms a link between perception and
communication’ (1994: 98). In this way idealisedrative structures will impact upon the
way people recall and communicate stories. Jacigses on in his discussion of Mandler
and Johnson’s research to draw out valuable aspgtieir findings as they relate to legal
procedures. As Jackson notes, an important immicatf Mandler and Johnson’s work is
that ‘the longer the delay between telling and liedhe more recall will come to
approximate to an ideal narrative schema instedldeo&ctual story heard’ (1994: 99). The
relevance to the development and articulation efdlylum claim, which is provided, in
large part, in the form of a narrative in the wasestatement, here can be seen in that by
the time an asylum appellant comes to the appeafifge s/he will have to ‘rely
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substantially upon idealised narrative schematan €fee recall- to say nothing about
persuasion’ (1994: 99). The relevant narrative s@ta in asylum appeal hearings would
be the one idealised in legal and bureaucraticestsit

As discussed above (in Chapter 3), Herlihy anddeieagues (2009) have examined the
effects of traumatic experiences and PTSD on memad recall in asylum applicants.
However, Jackson’s argument lends an additionadidenation to these processes, namely
that the narrative structures required for senskimgain legal settings will also have an
impact on the way that asylum applicargsall their past experiences. The process that the
legal institutions impose for eliciting the narvegifrom the asylum applicant may, in
effect, alter the ways that the asylum applicanalle memories of (traumatic) experiences
each time that they are asked about them. It soresble to assume that asylum applicants
may be prompted to recall their memories of pemsacwluring the different stages of
asylum process, such as the screening intervienggilum interview, as is the case during
meetings with their solicitor, in a way that fitsithv the narrative models of those
interactions and processes. This is an importagemiation because it allows one to
explore the possibility that the way that applisatell their story is affected by their
experiences of the asylum process but also thaivéhethat they recall and organise the
memories of persecution might be influenced as flvegress through the different stages
of the asylum claims and appeals procedures. frdsearch, | was able to observe the
ways that this process occurred during asylum dppesrings when appellants provided
responses during cross-examination; this is thenmaiocess through which the

Immigration Judge can evaluate first-hand the &gt of the appellant’s claim.

4.2.2 The Act of Enunciation Itself, Viewed Strategically from
the Viewpoint of the Enunciator

Jackson (1994: 100) argues that an enunciation beusteaningful to both enunciator and
receiver. He suggests that an enunciation tentie tmade to fulfil a communication need
or demand and so will need to be tailored to tleahahd to ensure that it is meaningful to
both the person making the enunciation and theopezBciting and receiving it. He makes
interesting use of social psychology in his disoussto emphasise the role that
interpersonal factors play in this process. Theai¥e communication of a story will

depend on relationships of trust between the pardbng the story and the person educing
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it. Jackson cites the work of Gudjosson and Cla886) who apply this way of thinking
about the enunciation of stories in the contextpolice questioning of witnesses. As
Jackson notes, Gudjosson and Clark suggest that:

A prerequisite for yielding to suggestions is aspers belief that the interviewer’s
intentions are genuine and no trickery is involve&ople who are suspicious of the
interviewer will be reluctant to yield to suggesisooffered, even under conditions of

increasing uncertainty (Gudjossan and Clark, 1986quoted in Jackson, 1994: 100).

A comparison with the asylum context can also bdema relation to the ways that asylum
solicitors need to build up relationships of trusth their clients. This will be discussed
later the thesis (in Chapter 7) in relation to treture of casework and lawyer-client
relationships. The notion of the communicative sgscof an enunciation elaborated by
Jackson also extends to processes of cross-exaonirfdackson, 1994: 100). He suggests
that such factors may also apply to the witnessitglbo construct their story in their own
terms and as such, reveals something of the redtip between the semantic and the
pragmatic in such instances (Jackson, 1994: 10dferRng to the works of Stone (1984)
and McBarnet (1981), Jackson argues that questidraaswer take on a different function
in cross-examination procedures from their usuaksp-act function (1994: 101). Often,
they may be used as part of a tactic to lead aesstio make particular statements or even
to take a witness by surprise (Stone, 1984: 300ackson, 1994: 101, n4), as opposed to
being used to discover something not yet knowrhis way, the pragmatics of the cross-
examination process will impact upon the witnessslity to communicate their story
using their own narrative structure. In contralsg semiotic role of a legal representative
during examination-in-chief is one of ‘helper wbkby the witness is assisted in
communicating their story by an extensive and syheiec question-and-answer process.
In making this argument, Jackson relies on McB&nét981) assertions about the
position of the unrepresented accused in legal goha®s. McBarnet suggests that the
unrepresented accused is disadvantaged by not brargined on their evidence or story
by their own legal representative, due to the that they are denied the opportunity to
gain procedural knowledge and that they are alt¢aafiorded the chance of having their
story drawn out through questioning (McBarnet 19828, discussed in Jackson, 1994:
101).
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This is a useful premise to draw on when considedross-examination during asylum

appeal hearings. As | will go on to argue (in Clkea®) the structural imposition of the

adoption of a pre-prepared witness statement aadilem appellant’s evidence-in-chief

precludes the stage of sympathetic examinatioritiatccarried out by the appellant’s

representative. The exclusion of this importanpsteutlined in McBarnet's discussion

(1981: 128) of the disadvantages faced by the wesepted accused in criminal

proceedings, means that asylum appellants areivert the opportunity to be examined in

a sympathetic manner by their own legal represieetalhe asylum appellant’s solicitor

should have had the opportunity to make their “caséhe written witness statement and

they should be permitted to ask follow-up questiafier cross-examination. However, it

seems striking that the main process of questiosimmge that is aimed at casting doubt on
the appellant’s story or even, as Stone arguesij1&3one which may be designed to lead
them to particular statements or to trick themthiis way, in the actual court hearing, the
appellant is not afforded the opportunity to haveirtaccount made into a (credible) case
before their story is then ‘attacked’ or cast iudious light by the Home Office.

In addition, Jackson’s claim that a withess mayepbally be obstructed from telling the
story in their own way finds resonance in the woflMaryns (2006). Maryns’s findings
in relation to the interview process in asylum miaiprocedures, discussed above (in
Chapter 3), lend credence to Jackson’s theoratlaahs and indicate that it is a relevant
approach to adopt and apply in the asylum con#exdimilar connection to the relevance
of language in institutional settings is to be fduim Jackson’s third methodological

contribution.

4.2.3 The Meaning of the Act of Enunciation, as Perceived by its
Addressees

In his consideration of the reception of storiesthgse to whom they are told, Jackson
again draws on the work of Bennett and Feldman {19Buring their exploration of the
relationship between story structure and plausyhiBennett and Feldman also note the
need to take into account sociological factors wtleveloping a framework of narrative
theory. They argue that it is necessary to congltkse sociological factors or biases, such
as ‘class’, for example, ‘as mediated through [fheffect upon narrative frameworks’
(Jackson, 1994: 103). Jackson draws from theiirigglto suggest that:
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Those more familiar with the formal languages atilmtions may have an advantage over
those who rely upon the normal public languageh g greater reliance upon context, its
more fragmented accounts, and its greater reliapme tonal, gestural, kinsthetic and
other such factors (1981: 172 discussed in Jack864: 103).

It is necessary, then, to consider such factoteercontext of their impact on the narrative
models and frameworks adopted by those particigarmdsurt proceedings. It is possible to
compare this with the work of Conley and O’Barrsalissed above, which demonstrated
the ways that lay members of the public who aréiteitheir claims in a relational-oriented
format in legal proceedings tend to be less sutdetgn those who make their claims in
a rule-oriented fashion. The role of a legal repnégtive who can effectively translate
claims from one form into another, then, is a abione. Legal practitioners therefore have
to articulate clients’ claims in a way that medte triteria in law to merit international

protection under the UN 1951 Convention.

The role of legal actors in the reception of wisess stories or enunciations is considered
by Jackson in his final proposed contribution te #tudy of narrative and truth in legal

settings.

4.2.4 Negotiation of the Outcome of the Act of Enunciation
between the Parties Concerned

Jackson again relies on the work of sociologiste®@ar McBarnet (1981) in order to
describe the important task that legal actors cautyin relation to strategies of persuasion

in legal settings.

In addition to emphasising the important functiéra degal representative in conveying the
persuasiveness of a narrative to a legal audie¢dcBarnet also indicates the significance
of legal education as a socialisation processesefl actors. In Jackson’s terms, one of
the purposes of legal education is that law studbsarn the idealised narrative structures
favoured in law. This line of inquiry has been talk®y scholars such as Mertz (2007) who

carried out research into the ways that law stiedantlergo a transformation during their
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legal education in terms not only of how they useken and written language but also of
how they ‘think’. Mertz’s findings have importantplications for the potential impact
that such socialisation processes may have uponwtys that legal representatives
approach their casework and processes of lawyefimig. point will be developed later in
the thesis (in Chapter 7) where | consider the ohpaf such processes on asylum

solicitors.

4.3 Moving Beyond In-Court and Spoken Interactions

Scheffer has considered the contributions of caatern analysis and narrative studies to
examining the development of cases in the fieldrohinal law (2002; 2003; 2004). He
suggests, however, that such studies fail to takeumt of the interplay between the oral
and the written in legal processes. Moreover, gview, the literature ‘does not reveal
many insights when it comes to the methods andhtguks by which stories are developed
for the use in court in the first place’ (2003: 313cheffer suggests that there may be
various reasons for the lack of pre-trial researckhe criminal process. Amongst other
things, he points to the difficulty of gaining asseto the relevant pre-trial settings and
interactions as a factor contributing to the paucftthese kinds of studies in the literature.
However, he also argues that the lack of acadettentaon to such processes may be due
to a ‘talk-bias’ in such qualitative research ‘bhem the idea of proximate, local face-to-
face interaction’ (Scheffer, 2003: 313).

Scheffer and his colleagues recently conductedsqrossdictional research into the
criminal court procedures in the UK, Italy, Germaayd USA in which they sought to
undertake an analytical micro-sociology of courairegs (2003: 3), which would move
beyond solely studying in-court interactions. Origaism that may be levelled at the work
of Scheffer is his use of several theoretical appihes in his study of the trajectories of
stories in legal settings. To be sure, the ainhefgdroject initially was to devise conceptual
tools with which to analyse such processes andytartd allow for comparisons between
such processes in varying jurisdictions (2002).\E&ndings and arguments can be
viewed, then, as ways of ‘testing-the-water’ toesin which might be the most useful
approaches to apply. Owing to this, the theoretagglroaches that he advances can, at
times, appear contradictory. His use, for examplidyoth the systems theory of Luhmann
and actor-network theory (ANT) advanced by Latoor bt seem to fit comfortably
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alongside one another in a theoretical schema weditp interpret or undertake a micro-
sociology of court hearings. Scheffer’s initialeednce to systems theory seems to offer a
useful framework through which to analyse the réoepand development of stories in
legal processes. This is because, in the termgstéras theory ‘communications can flow
into a social system, for example, but will onlyeat the system if they can be translated
by the system into its code’ (Mackenzie, 2004: 112)the context of law, and asylum
processes, in particular, then, a person can oale ltheir claim to be recognised as a
refugee allowed where it is articulated in a formattmatches the code upon which the
system of law operates. Only claims that are comoabed in the code upon which law
operates could be assessed as credible. Indeedyfdhe core aims of this thesis is to
examine the role of solicitors in this translatfmocess. In spite of the apparent fit between
an exploration of this translation process andesysttheory, | do not consider it to provide
the most appropriate theoretical framework for phesent thesis. As | will go on to argue
(in Chapter 6), structural factors such as legdlfanding arrangements affect the ways
that solicitors carry out their work when represantclients. In this sense, structural
factors external to the system of law impact upad alter the strategies of solicitors when
translating asylum claims into the code or languaglaw. Proceeding on this basis, the
coding process of claims as credible/not credibléherefore affected by factors outwith
the bounded system of law. A systems theory approdmes not provide for an
examination of how such external factors altentlag the system itself functions.

Moreover, | would contend that combining systeneotly with ANT, as Scheffer does,
creates something of a theoretical schism. Thisesause, it can be argued, a systems
theoretical approach is too deterministic for ANHor Latour, a ‘network’ is semi-
permanent and open; it can become ‘undone’ (Thop&abB: 79). By contrast, a ‘system’
is relatively closed and self-referential; it istrindeterminate and does not consist of
actors but of communication (Noe and Alroe, 2008). 1A ‘system’ may accept
communications from outside of its boundaries, these communications will only have
an effect on the system if it can translate thetm the code which forms its basal structure
(Mackenzie, 2004: 112). Regarding the two theoaétimmeworks as complimentary is
therefore problematic because systems theory totestitoo deterministic an approach for
ANT.

Additionally, Scheffer’s reliance on Latour’s wonk ANT would seem to cast doubt on

his then being able to advance a ‘social constrat’ approach to his micro-sociology of
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court hearings (2003: 315). Although Latour’s eamgrk was concerned with the social
construction of scientific knowledge, in particulesr his work with Woolgar (1979):
Laboratory Life: The Social Construction of Sci@ntFacts his later thinking resulted in
the rejection of the use of the term ‘social’. Tlisbecause, according to Latour and his
colleagues, the term ‘social’ has become devoidheéning (Latour and Woolgar, 1986
discussed in Restivo and Croissant, 2008: 217) iana term that cannot be used to
describe ‘external, independent forces or causspa@fific human practices or associations
that have their own intricate, shifting logics’ (@worell, 2011: 507). | would maintain,
however, that following Scheffer’'s attempt to urtdke a ‘social constructionist’ approach
is still a useful way to examine the role of sabics and the effects of their working
practices on the construction and development iehtd’ cases within asylum appeals
procedures. Despite these seeming contradictibiesefore, it is possible to take useful

insights from Scheffer’s work.

I will move on to consider the arguments that hgaades in these works in order to
suggest their relevance to the study of similarcesses in the asylum context. In
particular, Scheffer’'s findings and arguments imatren to his examination of the
emergence and development of cases as they makewhg to court (2003), the
potentially binding nature of what he terms thee*mial’ (2007a), and the approach of

solicitors to casework (2007b) are significant tp masearch.

4.3.1 The Emergence and Trajectories of Cases on their Way
to Court

In his examination of the mobilisation of storieslégal cases, Scheffer seeks to trace the
development and trajectory of stories through dual process from pre-trial to trial (2003:
319). Using the example of an alibi story as it esaks way to court, Scheffer observes
the various stages that the alibi story goes thraugen making this journey (2003). He

notes that:

The way the alibi-story is staged in court is ngitja product of the local circumstances.
The story is not just, as Conversation Analysiotis may put it ‘locally accomplished’
by the turn-by-turn exchange of co-present paicip. It is as well the result of
distributed and configuring practices. The storytees the courtroom as a copy, a
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repetition, as a fabricated artefact, a written eopied scheme. When reaching this stage

the narrative has already travelled a long wayughathe pre-trial (Scheffer, 2003: 319).

It is this journey through the ‘pre-trial’ that Saffer sets out to explore in this example. In
order to do so, as well as drawing from insights€amversational analysis and narrative
studies, Scheffer also claims to take inspiratimmf Laboratory Studies. In particular, as
mentioned above, he draws on the work of scholach as Bruno Latour who made their
object of inquiry the quotidian ordinary practideat is, on the whole, ‘black-boxed in
scientific textbooks and results’ (Scheffer, 20324). In addition to exposing the ‘pre-
products and uncompleted of social practice’ (Sene003: 314), Laboratory Studies
also highlighted the grouping of human and non-humetors in scientific practice and
production processes. These factors motivated &ehief examine the human and non-
human elements of case-making and statement produat legal processes. Inspired to
conceive of the story once narrated as an ‘acthat’acts and reacts to certain conditions
imposed on it, Scheffer’'s aim in this study is tace stories in criminal cases in terms of
their mobilisation and agency (2003: 313-5).

Scheffer’'s use of ANT shows that it can offer ifgggin terms of the relationship between
human legal actors and documents, case-files, jadgements, statements and so on. In
fact, Latour has undertaken ethnographic reseanckthé Conseil d’Etat the highest
administrative court in France, where he soughgxXamine the internal workings of this
legal institution (Latour, 2010). However, one amithis thesis is to show that asylum
solicitors are constrained by the processes witlthiich they work when preparing clients’
claims and witness statements during asylum appeatedures. Stories, documents,
statements and narratives, therefore, will hershmevn to have very limited agency, being
controlled and manipulated by the very legal anagtéucratic structures and human actors
that elicit, interpret and ultimately constructrineAn example of this is the binding effect
of the Reasons for Refusal Letter (RFRL). This doent is issued to the applicant by the
Home Office following the refusal of an asylum ateand it draws on the statements made
by the applicant at their substantive Asylum Inew with an immigration officer. The
RFRL forms the basis of the Home Office’s caséhatdubsequent appeal and many of the
solicitors in this research referred to the RFRLewhliscussing the practices which they
adopted when preparing witness statements withuasyients. This will be more fully

discussed later in the thesis (at Chapters 9 apd 10
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The use of ANT notwithstanding, the relevance dieSier’s contribution in this study can
still be seen in his discussion of the processesvbigh utterances are converted into
systematic discourse in legal proceedings (Schef2603: 317). This highlights the
importance for asylum research of analysing theswidmat utterances and responses at
interviews are constructed into an account of mertsen which is then attributed to the
applicant in the asylum process. Although accessoliserve Home Office asylum
interviews was not secured in this research, thekwed others who have studied such
processes in the UK and other jurisdictions is wiskfr considering the ways that this
might occur, in line with Scheffer’s findings onrarnal procedures. Moreover, Scheffer’s
study of the alibi-story’s route to court also derstvates the ways that stories are subject
to repetition and modification in different circutasces whilst journeying through legal
procedures (2003: 339). The transformation protess the spoken to the written is an
important step in a story’s journey from pre-ttialtrial. Scheffer emphasises the way that
such transformation processes are undertaken oddiaely through casework in legal

proceedings:

The idea that social products are achieved viaectmdlaboration is undoubtedly

useful to examine legal casework. Casework rastsoorespondence, meetings and
telephone talk. All these forms of social exchaageopen to sequential analysis...
Along these lines, official ascription of individuauthorship comes into view as

reductionist and simplifying. Statements as wellnasrative come into view as

products of ensemble-work and social situationserathan subjective expressions
(2003: 337-8).

This will be discussed later in this thesis (in Qtea 9) in relation to the ways that asylum
claims are transformed from responses at interviewth immigration officers into

officially recorded accounts of persecution whicte dhen used in decision-making
processes For the moment, it is sufficient to note that &féér's work is useful because it
emphasises the importance of looking beyond thriasgppeal hearing and exploring the
ways that what is said or (socially) enacted athbaring is itself affected by what has
gone on before, particularly during the preparatimrk carried out by solicitors, at the

8 A written record of asylum applicants’ responsksing Home Office interviews is taken by the

immigration official and, as observation duringahings at the FTTIAC during this research showbdt t
written record then generally forms the basigudstions during cross-examination of the appeltgrthe
Home Office Representative during asylum appealihgs
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pre-hearing stage. Similarly, as will be discussethe next section, Scheffer’'s research is
relevant because he focuses his attention on ihdify’ effects of early disclosures or
utterances during the pre-trial which then shapatwight be said at the trial.

4.3.2 The Binding Nature of pre-Trial Interactions

Scheffer suggests that pre-trial processes oft@adtupon what goes on at the trial to the
extent that statements at the trial are the reduland are indeed bound by, previous
utterances and statements. What can be said kttiea, is often restricted by pre-trial
procedures. In his discussion of the binding eff@ftearly utterances in legal proceedings
Scheffer uses the term ‘binding’ to denote ‘a pmeaonon generated amid the sequence of
statements that create the discourse of a pantidafgml proceeding’ (2007a:7); such
binding occurs by means of an organised or proeanemory that does not allow much
modification, least of all a fresh start (2007a1n)this way, then, he recognises that his
definition differs from traditional sociological derstandings of the term which are
concerned with the relational bonds that exist betwindividual and society (2007a:7).
Scheffer uses this concept in the context of edefgnces in criminal procedures. This can
be seen in his articulation of the general ruléhefbinding procedure:

[A] contestant gets ever more entangled in the Idinfg discourse. Every
contribution made reduces the range of options Téfe contestant is bound not by
external coercion, but by the ways of self-involenand the traces it leaves in the
procedural past. The one who is accountable faretldgscursive facts cannot get rid
of them easily. As a result, binding institutesmsrabout what should or should not
be said ‘from now on’ (2007a:9).

Although Scheffer uses this concept in relationctominal proceedings, it is also of
potential relevance to the asylum appeal processs possible, therefore, to apply
Scheffer's concept of binding to the ways that t®ylum applicant’'s account of
persecution when claiming asylum becomes binding/tees progresses through the asylum
appeal process. A written (and occasionally an @udecord is kept of answers to
guestions in the substantive asylum interview tnad record is referred to in the RFRL
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and at the appeal stage. This can be observedgtinrooth references to RFRLs and a
reliance on appellants’ asylum interview responsasle by Home Office representatives
during asylum appeal hearings at the FTTIAC. Iis thiay, then, they impact upon what

may be said subsequently, in that the applicardastified with these earlier versions or

accounts and that to contradict these would meanstiich divergences could be used by
the Home Office or an Immigration Judge to sugdfestinconsistency, unlikelihood and

unreliability of the applicant and their story (seeheffer, 2007a:8-9).

Scheffer shows how the story of the accused irxaadessault trial unfolds during the pre-
trial, in particular, through the dialogue of theegtion-answer play at the police interview
(2004: 381). He illustrates how, by way of poliagegtioning, the co-narration of the story
moves into the terrain of guilt and shame. In tlhseace of a counter-narrative (the
accused simply replies that he ‘cannot remembéarglwhat the victim claims), Scheffer
argues, the ‘victim’s story becomes the hegemootoant’ (2004: 382). Those critical of
the way that the law treats victims of sexual aksaay argue that the victim may not
often feel as though their account is the ‘hegewioane in the trial and ‘pre-trial’
processes as suggested by Scheffer. | take Schaiffr of the term ‘hegemonic’ here to
mean that, in not having a counter-narrative terodt the police interview, the accused in
the above example is unable to resist the narraigethe police officer presents to him
and attributes to the alleged victim. Instead dutreg the allegations that the police
officer makes, the accused states that he cannwmber if they are true. In this way,
therefore, the version that has arisen out of tbEnvs own question-answer play at police
interview becomes the one that is recorded. Thensef solicitors then have to work
within the confines of this account in order to aerstrate the credibility of the accused
and of his response that he cannot remember wipgtehad. Insights from this example
may be applied when considering the task facedshlm solicitors, who took part in this
research, when co-constructing a witness statemaht their client in light of the
‘hegemonic account’ which is put forward in theusdl decision of the first decision-
maker. They also have to work to gather evidencsugaport their client’s claim and to

rebut the arguments made by the person who preplaedfFRL.

In Chapter 10, | aim to show that the procedurahtory of such hegemonic accounts

affects the casework of the solicitor, generalhg #ghe production of the witness statement,
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in particular. The present chapter will now turnctmsider Scheffer’'s argument in respect

of casework and filework and the relationship a$ tio different styles of advocacy.

4.4 Styles of Advocacy and Lawyer-Client Interactions

Differing advocacy styles amongst legal practitisnbave been discussed by Scheffer
(2007Db) in relation to the ways that solicitors dradristers approach file work. Scheffer
argues that ‘File work...carries implications foettime that the lawyer spends on certain
subjects: on colleagues, the client, the paperheoadversary. Time thus becomes directly
or indirectly a matter of legal ethics’ (2007b: 5Due to the quick processing of asylum
claims and appeals (see Figures 2.1 and 2.2 in t@h&), solicitors are faced with
significant time pressures when lodging and preadasylum appeals. Kelly notes that
time pressures in the asylum process mean thatiteadi often focus their work on the
appeal of a refused claim, as opposed to the liragglum claim (2012: 52). Similar
working practices were adopted by the solicitor®wdok part in my research (see Chapter
10). In line with Scheffer's argument about theatieinship between the time spent on a
legal file, or case, and the ethics of the lawyerking on it, Kelly goes on to highlight the

varying approaches and motivations of asylum andigration solicitors, where he writes:

Immigration lawyers run the spectrum from the dat#id, who share the concerns of
their clients at a deep political level, to theedplpragmatic and instrumental. Many
lawyers entered the field in the 1990s, when imatign was a boom area for legal
practice, and did so for entirely strategic reas@iker than a commitment to the
area (2012: 52).

In Chapter 6 of the present thesis | consider theflicting priorities of the asylum

solicitors who took part in my research in relatiortheir political motivations for entering
the area of asylum law and the pressures put on thgenerate profit for their employers.
| follow Sommerlad (2001) in this regard and sudggbsit, due to the imperative to
generate fees to ensure the profitability of tlgal@rganisation within which they worked,

the solicitors in my research could not be desdriae ‘cause lawyers’ (see Sarat and
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Scheingold, 1998; Sommerlad, 2001: 336-7; Berer28@8: 3) in spite of the political or
humanitarian concerns that motivated their origintrest in asylum law. In spite of this,
the solicitors who took part in my study were nsalély pragmatic and instrumental’ and

did at times appear to invest personally and ematip in their casework.

In comparing different types of advocacy, Schesigggests that where solicitors deal with
all aspects of a client's case up to and includimgr representation in court, this may
demand personal and emotional involvement (200%h: Bhe need to separate the legal
from the emotive in casework is discussed by SamdtFelstiner (1995) in their work on

the lawyer-client relationship in divorce proceegginThey emphasise how a client’s lack
of trust in their lawyer may hamper the latter'sligbto advise them in negotiating

settlements with their spouse. The divorce lawyertheir study attempted to convince
clients of the need to approach the different aspet their divorce so that they could
focus on the legal situation and siphon off the gomal aspects that might cloud their
judgement during such proceedings. A discussicgnaftions and casework in the asylum
law context has been elaborated in Westaby's (26tL@ly of emotional labour undertaken
by solicitors when representing asylum applicafdisis will be addressed, in detalil,

elsewhere in this thesis (in Chapter 7) where Ismar her arguments in light of the

experiences of the solicitors who took part in tieisearch.

4.5 Conclusion

| have argued in this chapter that conversatiomalysis is the approach that has
traditionally been applied when examining how cases presented and treated in legal
proceedings. At the beginning of this chapter, tlioed the contribution of conversation

analysis to studies of law and language and suggiegays that it could be applied in the
asylum law context. On the basis of a critical gyaaent with some of the key literature
in this area, | asserted that conversation analgkise does not provide a sufficient

conceptual framework through which to analyse asydppeal processes.

In the second section of this chapter, therefonedies of narrative and truth in legal
settings were examined in order to discuss the waatsthe narrative structures of stories
may affect how they are received and interpretedpbsticipants in legal processes.



87

Through a consideration of Jackson’s pragmaticeanfativisation (1988, 1994), which
deals with the relationship between narrative moaeld adjudicatory processes, | sought
to suggest areas of potential congruency betweeolaims and what may be observed in
the context of the asylum appeal hearing procebavé argued that we can analyse the
pragmatics of narrativisation in legal procedurasng weight to the importance of legal
actors and their dominion over legal narrativeg significance of legal representation;
and the role of narrative schemata inherent intutginal processes that affect even the

recall of stories by witnesses and others duriytpas appeals at the FTTIAC.

The third section engaged with literatures whiden¢o, and build upon, those discussed
in the previous two. | have drawn from the worksSaheffer in order to highlight that, in
spite of the contributions that CA makes to thalgtaf legal discourse, it is important to
move beyond the trial or court hearing as the ohanalysis and to consider earlier stages
in the legal process. By looking to the ‘pre-triatage in legal proceedings, Scheffer’s
suggestion that statements and utterances canaaiugding effect on what goes on or
might be said at trial is a useful one to pursuenguthe examination of asylum appeal
processes. Scheffer uses insights from systemsythactor-network theory (ANT) and
discourse analysis as frameworks through whichniettake a micro-sociology of court
hearings. | have highlighted the sometimes conttadi theoretical approaches that his
studies adopt, but argued that some of the conalsdtions provided by them allow for
the tracing of a historiography of legal cases stodes as they make their way through the
different stages of legal proceedings. Amongst rothimgs, they provide examples of the
ways that initial utterances or articulations carbinding in legal processes; that cases are
built up over the course of pre-trial interactiaiech that what may be said at court is
heavily shaped by such interactions; and that itkemork of a legal case constitutes one

of the materialities of the court hearing.

In considering the importance of pre-trial interaes, this chapter has emphasised the
importance of research by those who have studiegegclient interactions. Sarat and
Felstiner, for example, have shown that in divgooeceedings solicitors face the task of
having to negotiate a relationship of trust witkitkclients which involves some working
through of the client’'s personal problems as wslllegal ones. | have argued that such

interactions are significant when considering tbke that the solicitor-client relationship
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may have in asylum law settings and outlined thgsathat this will be explored later in

this thesis.

The theoretical approaches discussed in this chaei@onstrate the important role that
legal representatives can play in the processpsrsiiasion of the credibility of an asylum
claim in legal settings. The consideration of ttuke of solicitors necessitates the use of
gualitative research methods in order to study exaimine the processes and conditions
under which solicitors co-construct witness statetmievith asylum clients during the
preparation of asylum appeal cases and the subsegeeeption of these stories and
accounts in asylum appeal procedures. It is tosgudsion of the methodology and
research methods used in the course of my res@aticlasylum appeal processes that |

now turn to in the next chapter.
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5. Methodology and Methods

In the preceding chapter | considered theoretipgir@aches to the examination of the
ways that narratives emerge and develop in legalgsses. | argued that it is necessary to
move beyond in-court settings when studying the sw#yat stories are created and
evaluated in legal discourse. | claimed that itniportant to also study the pre-hearing

processes which affect how narratives are prodaoddievelop in legal procedures.

This chapter discusses the methodological apprtsathl adopt in order to explore these
working practices of legal actors and legal proesssn the first section, | review the
methodological approaches advanced by other (degad) scholars working in the field

of asylum law and suggest that the most appropnegthodology for this research is an
ethnographic one. By discussing the methods @f daitection that | use in the research, |
reflect on some of the methodological issues thaseawhilst using them. In discussing
the positionality of the researcher within thedidl acknowledge the need for reflexivity in
data collection and analysis. | consider the bésefind potential drawbacks, that a
researcher’'s educational and personal backgroudceaperience may have in helping to
secure access to the field and build rapport in rdsearch process. | finish with a

discussion of the ethical considerations associatttthis methodological approach.

5.1 A Legal Ethnographic Study

Previously, when the issue of credibility in judicdecision-making has been considered
in the literature, it has tended to have been emadhthrough case law analysis of asylum
appeals (Weston, 1998; Coffey, 2003; Kagan, 2008n& 2005; 2007; and Millbank,
2009). Although these are important studies whiééransights into the factors that affect
credibility assessments in asylum appeals, theudamn the outcome of asylum claims and
appeals means that they do not account for theepsoaf preparing the appeal undertaken
by the asylum appellant and their legal represeetalMoreover, due to the fact that they
are based on analyses of case law, they do nat &loa contextual examination of the

interplay between the reception of the asylum miaraand the impact of the different
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interactions and relations during appeal hearimgarolmmigration Judge’s determination.

This kind of investigation of the process calls &rethnographic approach to research.

Ethnography is a term that refers to both a pddictorm of research and the eventual
written product of it (Davies, 1999: 4). Althougtheographic fieldwork is traditionally
associated with social and cultural anthropologyki#son et. al, 2001: 9), it was also
adopted as a method of inquiry by the Chicago Schb&ociology in the 1920s and
1930s. Here too, ethnographic investigation of aloife was conducted by way of
studying ‘face-to-face everyday interactions in cfe locations...The descriptive
narratives portrayed ‘social worlds’ experiencedeireryday life within a modern, often
urban, context’ (Deegan, 2001: 11). Ethnographyweher, is no longer the exclusive
domain of anthropological and sociological apprescto research. Instead, it has been
appropriated by a wide range of disciplines in negearsAs a result, there are ever more
diverse interpretations of what ethnographic redeantails (Donnan and McFarlane,
1997: 262). It is helpful, therefore, to first and how ethnography is understood and used
in the current thesis, before turning to a discussif the methods of data collection that |

use in this research.

Ethnography is often used to describe researchhimgp an element of participant
observation. However, for research to be ‘ethndgrapt necessarily involves ‘...more
than “participant observation” alone’ (Macdonal@02: 60). As Reinharz notes, it tends to
include ‘observation, participation, archival arga$éyand interviewing, thus combining the
assets and weaknesses of each method’ (Reinh&2; 46). The multi-method nature of
ethnographic research is emphasised by Willis amhdman who state that ethnography
Is:

[A] family of methods involving direct and sustatheontact with agents, and of

richly writing up the encounter, respecting, re@ogd representing at least partly in

its own terms, the irreducibility of human expexen Ethnography is the disciplined
and deliberate witness-cum-recording of human ev@@00: 5, italics in original).

In spite of the various methods of data collectioat typify ethnographic research, what

defines ethnography for Atkinson and his colleagsdbkat:

[E]thnographic research remains firmly rooted ire thirst-hand exploration of
research settings. It is this sense of social eaptm and protracted investigation
that gives ethnography its abiding and continuingracter (Atkinson et. al, 2001: 5).
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As these conceptions of ethnography suggest, tiphasis in ethnographic research tends
to be on capturing the ‘social meanings’ (Brew&0Q@ 10) and understandings of research
subjects in the field of research. Ethnographieaesh also enables an examination of the
ways that people construct these ‘social meanimgspecific situations and the constraints
that such situations may place on these understgeidind interpretations (Wilson and
Chadda: 2009: 549). As such, an ethnographic apbrtiaresearching legal processes is
particularly useful in that it enables one to explthe ways that ‘legal institutions and
actors create and transform meanings’ (Merry, 1389) on the ground. In relation to the
research discussed in this thesis, therefore, gthpbic research will provide the
opportunity to investigate the ways that ‘credtyilis created and transformed by various

participants during the different stages of thdwasyprocess.

In support of ethnographic approaches to legallacsluip, Starr and Goodale have argued,
similarly, that ‘deep and thick ethnography is ook the best routes we have in
comprehending the complexity of law and legal psses in a changing society’ (2002: 2).
In addition, they contend that ‘[e]thnographic nueth are useful tools for accessing the
complex ways in which law, decision-making, andaleggulations are embedded in wider
social processes’ (Starr and Goodale, 2002: 2)ndgJan ethnographic methodology to
conduct research here means, therefore, that deaisaking in the asylum process can be
unpacked and explored in relation to the multiptenponents that feed into and help
inform the eventual decision of an Immigration Jeidgloreover, owing to the emphasis in
my research on the co-construction of ‘credibleyla® narratives by applicants, their
legal representatives, and interpreters, a reseanethodology that provides the
opportunities to study the processes of narratioglyction is necessary. As Ewick and
Silbey point out, ‘because narratives are situaligrproduced and interpreted, they have
no necessary political or epistemological valengedepend on the particular context and
organisation of their production for their politiceffect’ (1995: 197). Proceeding on this
basis, an ethnographic approach may be consideeetidst appropriate for addressing the
aims in my research because it makes possibletilly sf the contexts and processes of
production which Ewick and Silbey identify as shapthe meaning and interpretation of
narratives.

In spite of its evident suitability to the reseamhjectives here, ethnography has been

challenged by supporters of more positivistic fomfisocial science. Similarly, as Ewick
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and Silbey point out, narrative analysis has satfethe same treatment at the hands of
socio-legal scholarship (1995:198). The focus derpretive accounts in ethnography that
aim at capturing the individual's point of view dlugh rich and ‘thick descriptions’
(Geertz, 1973; Clifford, 1990) and its recognitimin'reality’ as socially constructed are at
odds with positivistic paradigms and research noitagies. An ethnographic approach to
research is one which eschews the scientific moaletsciated with positivistic forms of
research and knowledge production. Positivism adapttance that suggests ‘...there is a
reality out there to be studied, captured, and tstded’ (Denzin and Lincoln, 2005: 11),
whereas ethnography rejects the assumption of iari pconstructs or relationships’
(LeCompte and Goetz, 1982: 83). As Flood suggéstsethnographic research process is
one which adopts a ‘bottom-up’ strategy for knowgedproduction rather than
implementing a deductive form of research whichesta hypothesis or truth claim and

subsequently uses research data for its ratificd2005: 34).

In spite of the stance against positivism adoptgddiholars using ethnographic research
methods, Denzin and Lincoln point out that earlgldative researchers attempted to add a
sense of validity and rigour to their research ltssbly framing them in quasi-statistical
formats (2005: 11). Often academics who suppasttipesm in research point to the lack
of reliability and rigour in ethnographic resear@md so this positivistic framing of
qualitative research results could be seen as awe no defend their reliability, validity
and generalisabilty (Davies, 1999: 84). This ierisf legitimation’ (Atkinson et.al, 2001
3) in ethnography was closely followed by a ‘crig$ representation’ whereby the
‘privileged and totalising gaze’ of ethnographersaswcalled into question (ibid).
Essentially, this ‘crisis’ relates to the failuré many researchers to recognise that the
ethnographer does not merely represent the realitgsearch subjects as constructed by
them but that these representations or accountsnecessarily mediated through the
ethnographer and therefore also constructed byHwiner and Emerson, 2001: 124). This
notion is captured well by Ewick and Silbey, whiay write:

The world does not really present itself to perceptn the form of well-made
stories, with central subjects, proper beginnimygldles and ends, and a coherence
that permits us to see ‘the end’ in every beginnifigat ordering and interpreting
work is supplied through scholarly narrativity. Bhthe scholarly representation and

°For a discussion of reliability and validity in etsgraphic research, see LeCompte and Goetz, 19B&
article is an example of the authors evaluatingiargnts around the validity and reliability of etlynaphic
research but framed within a very positivistic moaleapproach to such an assessment; they usatiicie
criteria and language throughout their discussion.
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analysis of social action can be itself an act afration- sociologyas narrative
(1995: 204, italics in original).

In the context of this research, therefore, theystf the construction of asylum narratives
will result in what can be conceived, following Ekis and Silbey’s formulation, as an act
of narration. It will be necessary to subject tbestruction of the resultant narrative to the
same interrogation as those produced by the sshpécesearch. Such critical examination
could be seen as an exercise of researcher ratiexas will be discussed in more detail

below.

On this matter of research being produced by Hwlrésearcher and research participants,
Denzin and Lincoln point out that:

Any gaze is always filtered through the lensesaofjuage, gender, social class, race,
and ethnicity. There are no objective observatiomsly observations socially
situated in the worlds of — and between- the oleseand the observed. Subjects, or
individuals, are seldom able to give full explanas of their actions or intentions; all
they can offer are accounts, or stories, about Wiegt have done and why. No single
method can grasp all the subtle variations in amgohuman experience.
Consequently, qualitative researcheisploy a wide range of interconnected
interpretative methods, always seeking better viaysake more understandable the
worlds of experience they have stad{2005: 21, italics added).

In this research, therefore, attempts to deal withdifficulties associated with capturing
the nuanced differences in ‘ongoing human expeeeraze made by adopting an

ethnographic study involving participant observatimterviews and document analysis.

5.2 Methods of Data Collection

In order to investigate the research objectivesraa earlier in the thesis (in Chapter 1), |
undertook an ethnographic study in and around Glasgrhe main methods of data
collection used were participant observation, wvs and document analysis. This
multi-method approach provided the opportunity dogater triangulation of data (Denzin,
1970) and added greater rigour, breadth and depttheé research (Flick 2002: 229
discussed in Denzin and Lincoln, 2005: 5).
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Glasgow was chosen as the research site due fadhthat it is the only ‘dispersal’ area
for asylum applicants in Scotland; in fact, as hasn confirmed recently, the city houses
the greatest number of dispersed asylum applicaritee UK overall (Stewart, 2012: 33).
Consequently, there is a large concentration diiasynd immigration solicitors working
in and around the city. In addition, the First Tlgibunal of the Asylum and Immigration
Chamber (FTTIAC) is located in Glasgow. The cityGlhsgow may, thus, be considered
to form the core of legal activity in relation thet (initial) asylum appeals process in

Scotland.

During the early stages of this research (JuneeBapr 2009), | carried out participant
observation at asylum appeal hearings at the FTTE@ conducted semi-structured
interviews with several solicitors | had met atshdnearings. This served as a way for me
to engage with legal practitioners in order to gafermation about the issues they faced
in dealing with assessments of clients’ credibibtyd the ways that they sought to deal
with these. Sustained fieldwork took place over plegiod June 2010-December 2011.
Observation at the FTTIAC hearings (appeal hearingd52; bail hearings n = 11 at
the Eagle Building in Glasgow allowed me to expltre structure of asylum hearings and
the interactions between asylum applicants, solgjtjudges and language interpreters
more fully than a document analysis of case law statutes alone would have provided.
Moreover, because FTTIAC hearings are not offigiedicorded observation was crucial to
explore the ways that the credibility of an applitsa claim is, explicitly or implicitly,

challenged by the various participants during {geal hearing process.

It was originally my intention to conduct partiait observation in different law firms that
provide legal advice and assistance in the areassyim and immigration law. | had
thought that this would enable me to observe golalient meetings and interactions;
follow the claim and subsequent appeal as it dgesldhrough the asylum process; attend
the appeal hearing at the FTTIAC and obtain a aafpthe Immigration Judge’s written
determination, which could then by analysed. It wasbelief that participant observation
would provide greater insight than other researelthods into the ways that practitioners
deal with the issue of credibility in the procesgepresenting an applicant. In addition, |

thought it would allow me to examine the relatiapstbetween the various participants in

19 Bail application hearings tend to move faster tlasylum appeal hearings. It is possible to observe
anywhere from 2 or 3 to up to as many as 10 baitihgs in one day.
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the process and the influence that these have enwty that the credibility of an

applicant’s claim develops throughout the process.

| was able, to some extent, to do this with fivglas appeals at three different law firms.
| focus, in particular, on one of these appealat tf Mr. I, later in the thesis where |
consider the processes of solicitors who prepateess statements with clients during the
appeal process and the ways that these statemrentteated and, at times, modified over
the course of the appeal hearing process (at Qisa®tnd 10).

| drew less from the remaining four appeal casesdveral reasons. One of the cases was
that of a Pakastani asylum applicant, | was ablattend two of the meetings that this
applicant had with his solicitor prior to the apbé&aaring; during the meetings, the
solicitor took the appellant’s witness statemerd agsponses to the Reasons for Refusal
Letter (RFRL) issued by the Home Office. The apudé for this appellant clashed with
Mr. I's and | had to make a decision about whiclpes) to observe. Mr. I's solicitor
intended to make an adjournment request while retesvmedical evidence, | decided to
observe the adjournment request, which | believedlagvbe granted, and then to join the
rest of the appeal hearing for the other asylumebgopt. The adjournment request was
refused by the Immigration Judge, however, and sbserved the duration of Mr. I's
appeal hearing which meant | was unable to obstwether hearing. For this reason, |
did not feel well placed to make claims about theysvthat the asylum appellant in this
second case had his credibility challenged by tlmnél Office representative or the

Immigration Judge at the appeal hearing.

| was able, to some extent, to observe the praparaf a third asylum appeal case, that of
a young man from Iraq, with the Firm where | cortddcmost of my observation of

solicitor-client meetings. The solicitor did notvése me of the case until he had already
met with his client two or three times. | was tHere only able to observe the final

meeting between the solicitor and his client whbee interpreter read the appellant back
his witness statement. | did not feel able, theefto come to conclusions about the ways
that the witness statement had been prepared tsotiogor and the asylum appellant. The
same situation occurred in the case of a Palestjoarnalist who was claiming asylum

and whose case | was only made aware of by theitsolrepresenting him days before the
appeal. In this instance, | was again able to ofestite final meeting between the solicitor

and the appellant but did not have the opportutotygather data during the meetings
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between the solicitor and the appellant where firepared his case. The appeal hearing of
this case again clashed with the final case tloddserved with a further solicitor and his
client. That case was of a Chinese researcher wbase was at the Upper Tribunal,
Immigration Judges do not revisit the facts of aecat this stage. | continued to observe
the case because | had hoped it would lead todli@tsr allowing me to observe others at
his firm. The focus of this thesis was on the Fliigrr Tribunal and so the case at the Upper
Tribunal, although informative on a comparativeiadid not form part of the arguments

advanced here.

Initial difficulties with access meant that | wast@ble to fully undertake this process with
more asylum cases. It is useful to consider studieeh address access issues when
conducting ethnography in order to reflect on satne difficulties with securing access

in legal research.

5.2.1 Issues with Gaining Access: Some reflections

In her account of the process of conducting etheqaigjc research in ‘Hollywood’, Ortner
(2010) focuses on the problems around gaining acitethe most powerful members of
the film-making community. Reflecting on the relatilack of ethnographic work on
Hollywood by anthropologists, Ortner suggests ttias can mainly be explained by
difficulties in securing access to conduct ethnpgraresearch (2010: 212). On the basis
of her own struggle to secure such access, shéy gemimes her account as ‘(meta)
ethnographic’, that is, as an ethnography ‘of whghg to do ethnography in Hollywood
is like’ (2010: 215). Although, | do not seek tapide such a ‘metaethnographic’ account
in relation to my own research, | find Ortner’'s dahdiscussion of the problems she
encountered when trying to gain access to thoseheped to study refreshing. This is
because issues around access are often overlonksidies which adopt a qualitative
approach. The resultant write-up of much reseass chot truly reflect the difficulties

researchers experience when trying to negotiatesada social research.

Ortner outlines some of her attempts to securesactme conduct participant observation
within production companies and on film sets. Shscdbes the process of having to go

through multiple channels or contacts in orderrjoand find the appropriate person to
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grant her request, each time getting more excisesi@mentum builds and her phone calls
are returned, only at what seems like the finatlleuto be refused access or for her calls to
be simply ignored. One of the explanations shersffier the difficulties in securing access

when one has to go through several channels intdsis that it is necessary to secure an

‘insider’s interest’ in the project:

[T]he missing ingredient in these sorts of contékthe insider’s interest, in either or
both senses of the term. It may be a questionagmpatic interest...But there is also
the question of interest in the sense of curiogfyintellectual or ‘gut’ engagement
with the idea: somebody needs to feel, for whateeason that this is an interesting
project, and get behind it (2010: 217-8, italic®riginal).

I had similar experiences with Solicitor A wheniliry to arrange access to observe his
meetings with clients and ‘trace’ his clients’ caglerough the appeals process. Solicitor A
was an associate solicitor at Firm X. | had orifiineonducted interviews with one of his
colleagues, Solicitor L, and his boss, Solicitorvino was the Immigration and Asylum
Law Partner at Firm X during my preliminary resdain September 2009. Both of his
colleagues were encouraging and committed to therk; they were concerned with the
academic aspects of asylum legal work and displayeehal interest in my research. For
these reasons, | decided to contact them whentedtany fieldwork towards the end of
June, 2010.

Solicitor D replied to my initial e-mdit to advise that he was happy to be part of the
research but that he would need to consult the giaggartner of Firm X who was, at that
time, on annual leave. He asked that | contactthenfollowing week after which point he
would be able to confirm matters with me. | dulyntacted him the next week to enquire
as to whether the managing partner had agreed tprappsed research. On 21 July 2010,
| received an e-mail from Solicitor A advising tHadlicitor D had passed on my details
and requesting that I call his office to discussregearch. When | called Solicitor A, as he
suggested, we realised that | had in fact obseavedsylum appeal the previous week in
which he had acted. At that hearing we had bridibgussed my research before the start
of the case. After discussing what my research tegkail, Solicitor A asked whether all
the partners of Firm X had agreed to it. | replilkdt Solicitor D told me he would check

1 Because of my undergraduate studies in law, latde to consult informally with peers and acquainés
with whom | studied who advised me that the mogtrapriate way to contact solicitors about my resear
was simply to ‘drop them a brief email’ rather tharite to them or phone them in the first instanGa.
reflection, | think that a follow-up call after noiducing myself to them at the FTTIAC may have gobv
more useful.
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with the managing partner and that | assumed hedbad so having asked Solicitor A to
contact me. Solicitor A sounded anxious, howeved asked that | e-mail Solicitor D
again just to make sure that | had a record thanldethe other partners were happy for me
to do my research with Firm X. | agreed and didssw on the same day received Solicitor
D’s response which stated that the managing parfhad] no problem with this’. |
forwarded the e-mail to Solicitor A along with foer information about my research. He
subsequently was on annual leave for two weeks 6nduly 2010, which | discovered
upon receiving an automated ‘out of office’ respots a follow-up e-mail | had sent him
the week after our telephone conversation. On earihg back from Solicitor A by the
end of the week when | knew he was due to retuomfleave, | tried to call him at his
office, but was advised that he was ‘out visitinglient’; and so, | sent him a further e-
mail. Upon not receiving a response by phone ora#-from Solicitor A within the
following fortnight, | decided to try and use theadnings at the FTTIAC as a chance to
speak to him in persgperhaps at the end of a hearing, where | wouldew®itas though |
were interrupting his work in the same way as mgrphg him at his office may have

seemed to him like an intrusion or resulted in lgnoring the phone call.

This strategy proved successful: on approaching aitar a bail hearing to formally
introduce myself he immediately responded by addressing the fatth® hadn't replied

to my e-mail:

KF: Hi there, I'm Katie Farrell- we have spoken oe tthone but | thought it
might be useful for you to put a face to a name/

Sol A: /Hi, | haven't replied to your e-mail, sorry, whésaw you come in, |
thought it was you and | remembered | hadn’t goltack to you...

(Fieldnotes FTTIAC, Bail Apps. 27/08/2010)

After this discussion we agreed that | would ph&umdicitor A that afternoon to try and

organise his participation in the research. Thent$ that he had identified as potential
research participants were at the very early stafjfee asylum process, with one not even
having claimed asylum at that point. Solicitor Avesgéd me, therefore, that he would
contact me when he was due to receive these cliedexided to continue attending bail

hearings so that Solicitor A would not forget abow and the research, as he had admitted

2 We had spoken at a previous asylum appeal hearidgso | knew who he was, however, we had not
introduced ourselves at that time and | had nothimatin person again since our telephone convensand
e-mail correspondence
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during our discussion at the Tribunal that he ‘fshtb “task” and then forget e-mails’. |
understood this to mean that he would use the*faskction in his e-mail account to set
reminders to reply to e-mails or deal with the satikey gave rise to. | assumed that he
must have been doing this with my e-mails and tbemissing the reminders when
prompted to address them. | was aware though tlyatesearch would not have been a
priority for Solicitor A and it seemed right that Bhould be more concerned with focusing
on the work he needed to do for his asylum clieindecided at that stage, however, that |
would try and observe at least one hearing a weakS3olicitor A was appearing in so as
to stay ‘on his radar’ and also to provide me wité opportunity to discuss potential cases

that | might observe as they arose.

During this process of trying to arrange initialcass, | experienced the same ‘highs’
described by Ortner, as when Solicitors D or A woutspond to my e-mails and be
available to take my phone calls. Whilst | persedewith trying to arrange access with
Solicitor A, my own trepidation at not wanting te been to be too ‘pushy’ and risk having
Solicitor A decide not to take part at all mightvhacontributed to the initial delays in
securing access at Firm X. | continued to atterytlias appeal hearings at the FTTIAC at
this time in order to try and familiarise myselftivother solicitors working in asylum law
practice. However, | decided not to abandon myngite to gain access to Firm X in order
to pursue my research with other solicitors. | hketided that | would only focus on
carrying out research with one firm at a time. Tliss because | didn’'t want to risk the
chance of meetings at multiple firms clashing aredhaving to privilege some cases over
others; | also felt that this would not be an ahior a ‘professional’ way to carry out
research with the solicitors who had agreed to faém in my research. By having to
cancel my attendance at meetings which clashedattitér solicitor-client appointments, |
might have conveyed a sense of indifference tof tweong ungrateful for the participation
and assistance of those legal representatives whneséings | did not attend. In fact, a
similar problem arose in my research in relationhi hearings of two cases which | had
followed throughout the appeal process. Both hgarmere scheduled for the same day at
the FTTIAC. Both appellants looked pleased to seennen | arrived at the hearing centre
and | spent the time before hearings at the FTT¢A@menced going between them to sit
and chat. When both cases were called at the samee Ithad to decide which appeal |
would observe. In one of the appeals, the soliagiéended to request an adjournment

because he was awaiting a medical report for reatcll decided that it may be possible to
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observe the adjournment and, assuming it were gglanhen join the other hearing and
observe the remainder of it. The solicitor's requdes an adjournment was denied and the
Immigration Judge decided to hear the appeal irerades of the medical report. Upon

leaving the hearing room at the end of proceedihget the solicitor who had been acting
in the other appeal that formed part of my reseahshl was with the legal representative

whose client’s appeal | had just observed, thisnpted the solicitor to comment:

Solicitor B: Oh, | see, you chose to go in and see his appstad of mine
eh?

(Fieldnotes, FTTIAC, 6/1/2011)

Solicitor B appeared to be joking; | sensed, howetveat he may have felt ‘put out’ by me
not observing his client’s appeal. | decided frdrattpoint on to try and avoid negotiating
access with any more solicitors whilst these twiicgors were happy to take part in the

research.

The FTTIAC publishes ‘court lists’ that detail timiame of the legal firm representing
appellants. However, the names of individual smisi are not mentioned and so it was
necessary to ask which solicitor would be actingrinase where Firm X was listed for
multiple hearings on the same day. My strategyyt@nd observe at least one of Solicitor
A’s hearings a week was made easier by the fathtlgaelationship with the clerks at the
FTTIAC developed to a point where they were happyadvise me of the hearings in
which he was set to appear on the days that Idgtethe Tribunal.

5.2.2 Participant Observation at the FTTIAC: Researcher

positionality and recording events at hearings

As | mentioned in the previous section, my relagldp with the clerks at the Tribunal
developed over time and to the point where | ergayeelationship of trust and had a good
rapport with them. However, when | started attegdappeal hearings at the FTTIAC, |
was initially treated as an ‘outsider’ and in mysfifew trips to observe hearings was
mistrusted by the clerks. This became apparentnenozcasion when a clerk to whom |

had introduced myself as ‘a researcher carryingielgdwork on issues around credibility
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and asylum appeals’ approached me after an appeaaing and the following exchange

took place:

Clerk: Where did you say you were from again?

KF: The University of Glasgow, | am a research stutlesite.

Clerk: Oh right. | saw you talking to Ms. S earlier; btight you said that you were a
law student?

KF: | was, | went to uni with Ms. S but now | am doiregearch. Would you like to
see my student ID?

Clerk: Yes please, that might be quite helpful.

(Paraphrased fieldnotes, FTTIAC, July 2009)

I had met Ms. S, by chance, in the bathroom atTitieunal before the appeal hearings
started. It had been several years since we haliedttiogether and so we began to talk
about what we had done since leaving universitytaedvork that we were involved with
at the Tribunal. Ms. S was a solicitor working sylam and immigration law with a firm

in Edinburgh and so was at the Tribunal to represerclient. We continued our
conversation in the waiting area before the comment of the appeal hearings. By
referring to the fact that | had been talking to.8s the clerk seemed to suggest that this
somehow meant that | was not who | said | was. évealed later on in our conversation
that because of how | was dresSedhe and the Immigration Judge who had heard the
appeal that | observed thought that I might havente journalist. In addition to be being
mistrusted in the beginning, | was also, left oubhearings that | had requested to observe.
On occasions when this occurred, the clerks hatgedwme that they would check with the
judge that it was okay for me to observe the hgaand that they would let me know.
Because | had to, in effect, wait for their pernueswhen they subsequently forgot to
come and advise me that | was allowed to obsergeapipeal, | effectively missed the

opportunity to observe the hearing.

By attending the hearings more frequently and béoegra familiar face amongst the clerks
and legal representatives, | gradually began ttdlaigreater rapport with them and the
clerks, in particular. Although | did not achieveetstatus of ‘insider’ (Merton, 1972) at the
FTTIAC, by virtue of the fact that I did not actlyavork there with the clerks, | was ‘let

in” and privy to some of the inner workings of tRETIAC as an institution. After having

3| had decided to dress formally in order not emstout from the legal representatives and in glietithat
the clerks and others would take me more seriatlnsly if | had turned up in the casual attire | vabblve
worn to classes at University.
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attended hearings for several months, for exanmiples asked, during a particularly long
adjournment, by one of the clerks if | ‘would lile@y juice or crisps from upstairs?’ | did
not fully understand what he meant and then thek @gplained that he ran a ‘tuck shop’
for the clerks and Immigration Judges. This invdlNem buying cans of juice, crisps and
sweets from the supermarket and selling them tocbileagues. | never saw the clerks
offer the legal representatives or Home Office @gpntatives the same consideration, and
so, by inviting me to take part, | felt, was a sajrbeing accepted by the clerks. From then
on, | would often buy cans of juice from the Trilaliftuck shop’ during adjournments or
long breaks between cases. This also allowed mMigatwy about’ the clerks’ desk during
these breaks and this provided me with the oppiyttio meet legal representatives who
might come to check with the clerks on mattersteeldo their clients’ hearings. As well as
being allowed access to such institutionalisedngeaents, | was often privy to shared
jokes amongst the clerks and also, on occasiomstiutional rule-breaking on their part.
In one instance, | was present when a clerk loaked future diet of cases to let a solicitor
know by which Immigration Judge his client’'s appealuld likely be heard. This meant
that the solicitor could seek an adjournment inaae, if the Judge was one he did not
feel would look favourably on his client’s case.id'bccurred in the clerk’s offices and not
at the main desk, and so, by being allowed acaessdh matters made | felt as though |

had come to be trusted by the cléfks

In recording such events, | was generally ableote Wlown ‘scratch notes’ relating to these
exchanges. These scratch notes prompted my memnuep Wwcame to type-up a fuller
account of a day’s fieldwork. Sanjek points outt theratch notes are what Clifford refers
to as inscription, when he writes that:

A participant-observer jots down a mnemonic worglorase to fix an observation or
to recall what someone has just said (1990: 96).

Like Partridge (Kimball and Partridge, 1979), | ded not to like physically writing out
these scratch notes in front of my participant$elt that it broke the normal flow of

conversation and it seemed un-natural to me toodd svould therefore often take the

4 In explaining the nature of participant observatiieldwork to the clerks, | made a commitment tviae
them of any papers or articles that | might preserty to publish which documented our conversaior
encounters.
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chance, once | had left the waiting area or cledesk and had moved into a hearing room,

to make these kinds of ‘scratch notes’ before algpstarted.

Taking fieldnotes at asylum appeal hearings podedoivn challenges. As other

commentators who have undertaken research intasylem appeal process have pointed
out, ‘there are no official transcripts of proceegt in asylum appeals’ (Good, 2007: 43).
Good has reflected on this in relation to his owarknon asylum appeals and it is useful to
engage with his discussion on these matters agyafgrounding a discussion of my own

experiences with taking fieldnotes. In order to dnasg full an account as possible of the
dialogue and interactions in hearings at the FTTIAG necessary to rely on one’s own
detailed fieldnotes. Good recognises this in awision of his own fieldwork, and notes

that:

This involved much frantic scribbling, and was oplyysically possible because of
the repeated hiatuses introduced by the need &wphet questions and answers
(Good, 2007: 43).

| too found this to be my experience when takirejdinotes at appeal and bail hearings.
Initially, | struggled to transcribe what was beisgid whilst also observing non-verbal
communications and interactions. However, as Sangknoted, ‘fieldnotes are “of” the
field, if not always written “in” the field (199(5), and so, in a similar fashion to what
Good did, I eventually developed an abbreviated @fayriting which allowed me to type-
up a fuller version of events after the fact. Dragvion Atkinson and Drew, Good
acknowledges that:

Social scientists seldom have the technical competer the stamina to produce a
verbatim transcript (Atkinson and Drew, 1979: 3 fgabin Good, 2007: 45).

And so, like Good, | do not purport that my acceuoit proceedings are to be regarded as
verbatim transcripts. Instead, it should be bomeind throughout the present thesis that
they are sometimes paraphrased accounts of dialmgpeceedings which | have tried to

write-up in as true a version of the actual evastpossible.
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5.2.3 Interviews and Document Analysis

Over the course of this research, | conducted f#-stuctured interviews with solicitors
and other legal actors within the asylum processh whe interviewees' permission, |
recorded the interviews using a dictaphone andtréred them fully. The semi-structured
nature of the interviews enabled me to ask questtout specific issues that had arisen in
the field and during the course of observation.yThiso permitted the direction of the
interview to be steered, in part, by the partictpam this way, the open-ended aspect of
such interviews allowed issues and information yeit disclosed during observations to

arise. Participant observation and interviews veeigplemented by document analysis.

The files of some of the cases that | observedigeava textual representation of the
various processes involved in the constructiomadplicant’s claim. Analysing them also
allowed me to examine how a ‘credible asylum nargatmight emerge within the asylum
process. Comparative data analysis of interviewnstapts, fieldnotes, and legal
documents, using discourse analysis, enabled mexmore the multifarious and

overlapping factors that affect the likelihood of @pplicant’s appeal being successful.

The aim here, therefore, was to collect data acsmesces. Ideally, | would observe
solicitor-client interviews during the preparatiohan asylum claim; the preparation of the
subsequent appeal; the appeal hearing and thegsantidle appeal determination; and
interview the legal actors involved in this claimdaappeal process. In this way, the
approach to the research could be considered &ticblone. | had hoped that by doing
this, the research would meet the calls in theditee for an ‘end-to-end’ tracing of claims
in order to investigate the multiple factors thapact upon the credibility assessment of an
applicant at the various stages in the asylum po¢Baillot et. al, 2009: 219). Collecting
data across sources in this way also contributesrigorous and systematic approach to
data collection. Interpretations that | made ofcstrs’ comments and behaviour during
participant observation, for example, could be sneferenced with their responses to
questions on similar issues to those to which leoled them respond whilst conducting

fieldwork.
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5.3 Analysing the Data

Adding validity to ethnographic research is notyoatcomplished through rigorous and
systematic data collection, however, it is alsdhiglependent on the way that the data are
analysed. Recent sociological debates about appeeao analysis in research, including
how these choices affect methodological approadies centred on the tension between
two perspectives on data collection and analysieidwork, namely, Grounded Theory
(GT) and the Extended Case Method (ECM).

Tavory and Timmermans (2009) consider the methajlcdd differences between what
they see as the two main and divergent approachethimography in sociological research.
In explaining what they understand by ECM they Bseawoy’s definition of it as an
approach which:

[Alpplies reflexive science to ethnography in orderextract the general from the
unique, to move from the ‘micro’ to the ‘macro’,dato connect the present to the
past in anticipation of the future, all by buildiog pre-existing theory (1998: 5).

In delimiting what they conceive to be a groundeeotetical approach to research, they
posit that ‘fieldworkers in the GT tradition takieetr theoretical clues from the “ethnos”,
the lived experience of a people as bounded bywsarstructures and processes’ (Tavory
and Timmermans, 2009: 245). This kind of researohld/ reject the emphasis on macro-
theories favoured, it would seem, by ECM. Howevee, premise furthered by grounded
theory that theories emerge from the data, frone ‘gnound up’ (2009: 245) fails to

account for the role of the researcher in the ‘graece’ of the theories.

Tavory and Timmermans do claim that both approadressituated on a continuum
between theory and fieldwork (2009: 245), and thigseful for the approach to research
adopted here. They argue that grounded theorytésctaat the theoretical boundaries are
not set prior to entering the field and that ‘etimaoratives of the field appear before the
casing within sociological theory’ (2009: 254). drsimilar vein, it was my aim to remain
open and responsive to research participants’ aetlan@tives or lived experiences as they
arose in the research setting. By doing this, leldop avoid merely reducing ethno-
narratives of the actors that | encountered irfifld to theoretical narratives that concern

more macro-forces.
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An important aspect of grounded theoretical apgreado research, identified by Tavory
and Timmermans, is the emphasis on the meticulppsoach to undertaking fieldwork in
order to render familiar settings strange:

By estranging the seemingly obvious interactiorensi@ the field, the unexpected
ways in which narratives are constructed and ‘Cagethe field come to the fore
(2009: 253).

Such an approach, they argue, is downplayed ifc@ tradition. The need to make the
familiar strange in research comes to the foreeiation to ethnographic research which is
conducted in familiar settings. The need to corailyuquestion what is normally taken for

granted in research is a feature of discussionsowoding the need for researcher

reflexivity in social research.

In going on to discuss this, | will expand upon coemts made above about my position as
a researcher in terms of my previous undergradegtd education, as a way of framing a
discussion about the need for reflexivity in fielsh and specifically in relation to the

research in this thesis.

5.4 Reflexive Ethnography

Davies defines ‘reflexivity’ broadly as ‘a turningack on oneself, a process of self-
reference. In the context of social research, xefily at its most immediately obvious
level refers to the ways in which the productsesfaarch are affected by the personnel and
process of doing research’ (1999: 4). These effetis argues, permeate all stages of the
research process and are particularly importaethnographic research when the society
and culture of those being studied is particulaibse to that of the researcher (1999: 4).
These sentiments are echoed by Wolfinger in relatioprocesses of data collection in

ethnographic research, when he notes:

Ethnographers frequently choose to record a péati@bservation because it stands
out. Observations often stand out because theglerant, either when compared to
others or with respect to a researcher’s existimgwkedge and beliefs. Either way,
background knowledge influences which cases arsechtor annotation (2002: 90).
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Wolfinger's comments can be used to support theiraemt that writing up fieldnotes
involves a process of construction of social rei{Atkinson, 1990: 57). In constructing
these social worlds, then, it is important to bi#éically reflective about the fact that the
researcher does not descend upon the fieldworktaiigla rasaand free from any

prejudices or biases. This becomes more difficdienv conducting research in familiar

environments ‘at home’ (Peirano, 1998: 107).

In conducting this piece of ethnographic researnth legal processes, therefore, | was
conscious of the need to make a concerted effoviel what may seem self-evident as
unfamiliar, new or other. This became increasingjfyicult, especially when trying to
engage critically with legal terms, because of raglier university studies of law. In this
respect, the arguments of Pierre Bourdieu, who agasmitted to a process of reflexivity

in social research, are particularly salient:

What needs to be objectivised, then, is...the sog@ld that has made both the
anthropologist and the conscious or unconscioutramblogy that she (or he)
engages in her anthropological practice- not oelydocial origins, her position and
trajectory in social space, her social and religiomemberships and beliefs, gender,
age, nationality, etc., but also, and most impalyamer particular position within
the microcosm of anthropologists. It is indeed witiieally arrested that her most
scientific choices (of topic, method, theory, ettepend very closely on the location
s/he occupies within her anthropological universgBdurdieu, 2003: 283; see also
Bourdieu and Wacquant, 1992).

Reflecting on some of the literature concerningghacess of legal education and training
allows for the kind of critical engagement, suggddty Bourdieu above, with some of the
problems that could arise while conducting legahegraphy.

5.4.1 Learning the Language of Law

In his work on theories of linguistic relativity,ucy has considered how the particular
language we speak influences the way we think ateality (1997: 291). The principle of
linguistic relativity holds that the structure oflaaguage affects the ways in which its
speakers conceptualise their world. Lucy arguesttiepotential influences of language
on thought can be classed into three categoriesy(L1897: 292). The first is a semiotic
level which addresses how speaking any languag# ean affect thinking; in this way a
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semiotic relativity of thought can be invoked to kmacomparisons with the cognitive
processes of non-speaking species (Lucy, 1997. 29%) second level, or category, is a
structural one which deals with the impact thatakpeg one or more particular languages
can have upon thinking (Lucy, 1997: 292). Finathg third level, and the one that is most
relevant in the current research, is functional aodcerns whether using language in a
particular way might affect thinking. Lucy notesattthis level is the one that is most of
interest in discourse analyses of languages, andites that:

[U]sing language in a particular way (e.g. schopledy influence thinking. The
question is whether discursive practices affecnkinig either by modulating
structural influences or by directly influencingetimterpretation of the interactional
context. If so, we can speak of a functional reiigt of thought with respect to
speakers using language differently (1997: 292).

Lucy comes to the conclusion that the developméra theoretical account of the ways
that ‘languages interpret experiences and how thiotgpretations influence thought’
(1997: 291) is necessary to add weight to the Istgurelativity hypothesis.

The linguistic relativity hypothesis in relation tegal language or language in legal
education is supported by Mertz (2007). Mertz esgdothe transformations in how
students approach language and legal problemsegptbgress through their first year at
law school. Mertz claims that different forms ofj& pedagogy are adopted by professors
to shift students away from moral and emotionaita for thinking about conflict toward
frameworks of legal authority. Here we can drawafplals with the theories of Conley and

O’Barr, discussed above, in relation to languagawn(see Chapter 3 and Chapter 4).

Similarly, in his work on legal education in the ido American context, Jonathan Yovel
has highlighted how ‘prospective legal agents- gplawyers, law students- are initiated
into a complex linguistic culture through variousaes of instruction that are, more often
than not, non-transparent to the linguistic idegltizat underlies them’ (2002: 1). In this
way, the researcher as a ‘product’ of prior leghlaation comes to the field with not only
prior assumptions about what may be found, or id&xpect, but potentially, with a set

way of thinking that is shaped by a legal consaiess.

Consequently, reflection on uses of terms and qusceand constant unpacking and

revisions of interpretations were necessary in ordensure that the structural influences
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or interpretations of legal discourse were notadpced in my ethnographic research. In
this respect, it became important to question ¢énes used by solicitors in the course of
our discussions and those used by the Home Offidaair policy and guidance. Rather
than taking for granted terms and definitions @gbices which would not be questioned in
legal settings, it was necessary to look behind ‘saaitised’ language that the Home
Office would use in relation to controversial oregtionable practices, such as the use of
immigration detention. Despite this proving diffigunitially, it did, in fact, act as an aide

to the reflexive process.

Although my position as a researcher with prioaldgnowledge necessitated a critical and
reflexive engagement with the processes of dataatan and analysis, | had hoped that it
would facilitate entry into the field. | had thougtmat prior legal training or knowledge
may enable me to be more useful to potential reee@spondents, by virtue of my having
more to offer in terms of casework assistance turnefor their participation. As explained
above, my aim was for initial access to be secur@dolicitors and then renegotiated over
time as new clients were taken on and given theomb take part or not. Using solicitors
as gatekeepers to recruit participants, as | dickes important ethical considerations.
There are, in fact, multiple ethical concerns thaist be addressed in relation to the

current research, and it is to a consideratiome$a which | will now turn.

5.5 Ethical Considerations

| applied for, and was granted, ethical approvath®yUniversity of Glasgow to undertake
this research. Pels argues that institutionalisthic® discourses and procedures have
become increasingly codified along legalistic amdidjcal lines (2005 referenced in
Harper and Corsin Jiménez, 2005: 10). Beyond gatisthe institutional criteria in place
to receive approval to undertake the researchetfwe, it was my aim to continually
engage with and assess any ethical issues asrbsy @uring the research. Ferdinand and
his colleagues describe this approach to ethigsrasessual’ and note that it involves self-
regulation and an assessment of the actual situatiowhich a researcher conducts
research (Ferdinand et. al., 2007: 520). A conaeehich Harper and Corsin Jiménez
identify with the managerial nature of institutibreshics procedures is the fetishization of
technical issues such as establishing participam&rmed’ consent (2005: 10). The

consent doctrine is often considered to be the mr@stailing ethical issue in research with
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human participants (Brady, 1979: 6). The principlfe‘informed consent’ within the
research process essentially holds that poter@sgondents should be able ‘to agree or
refuse to participate in light of comprehensiveomiation concerning the nature and
purpose of the research’ (Homan, 1991: 69). Thedsmects of informed consent dictate
that participants should be made aware of what ectur and what might occur during the
research process, and that they should be capdbienderstanding this information
(informed); and that they are competent to makeatomal judgement to agree to
participate and that this agreement to particip@tge voluntary (consent) (Homan, 1991,
71).

In relation to the asylum process, therefore, tlublematic nature of being able to secure
the informed consent of potential respondents besogwident when considered in light of
the fact that applicants may be suffering from Poaumatic Stress Disorder and may
therefore be unable to grant valid consent to fa&d (Newman and Kassam-Adams,
2006). Regarding instances where social reseamgindé look at whether ‘subjects’ are
deemed to be competent or not, Sin (2005) arguwdsdabmpetence’ is not ‘all or nothing’

but rather it is task-specific (2005: 280). For,Sire ‘changing nature of informed consent
necessitates a reflexive approach to its engagémesaning that ‘there can be no
universal set of criteria for ascertaining compeg&endefinitions and interpretations of
competence have to be agreed upon for individuatlies’ (Sin, 2005: 279-280).

Therefore, | was of the opinion that deciding wieetparticipants were able to provide

valid consent or not would entail a degree of refligy whilst in the field.

| did believe that applicants should be given ladl information relating to the research in
their own language. In the cases where | did olesersetings between lawyers and clients,
the interpreters hired by the solicitors conducting appeal were happy to translate the
information sheet which | had prepared for poténtesearch participants in line with
institutionalised ethics procedures. | preparedassp information sheets for ‘asylum
applicant’ participants and ‘non-asylum applicaptrticipants, namely solicitors (See
Appendix 1 and Appendix 2). On one occasion, | paidhave the information sheet
translated into Urdu for a client of Solicitor Bthat he had identified as a potential
participant. However, between the time of my hauimg information sheet translated and
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the solicitor's next scheduled meeting with thedj the client had changed solicitGrs
After that incident, | decided to wait until thetaal meetings solicitors were to have with
clients and let the solicitor ask the interpret@rtianslate the information sheet for the

client.

In addition to asking the clients’ permission atetirggs, Solicitor A told me that he would
also explain to the client when | wasn’'t there @lsuwhen he walked them from the
meeting room of Firm X to the reception followirfietconclusion of a meeting) that they
were under no obligation to take part. He assuiedh that if they didn’t want me to

attend future meetings they only had to let himvno

| was aware that by using solicitors as gatekeepergotential asylum applicant
respondents, the ‘voluntary’ element of those radpats’ consent could be called into
guestion. Power relations in research are oftecudsed relative to the researcher-
researched relationship (Bhavani, 1988; Bell andt,N2002). When considering the
institutional settings in which asylum applicanteres approached to take part in my
research further questions might be raised abaie-geepers’, in this case solicitors, who
may be in a position of some power over vulneratbtelld-be-participants (Miller and
Bell, 2002: 67). It could be argued that this mayievitable when coming to study such
processes and that being explicit about the detisigarticipate being a voluntary one, as
Solicitor A and | were, and being as open as ptessibout research aims and objectives
may be some of the ways that allowed for this powebalance between would-be-
participants to be addressed. On the other hahddIthought it would be interesting to
consider the idea of refusals by asylum applicantsake part as an example of their
deploying agency to subvert or resist the powetiats that the process automatically sets
up between them and their solicitor. However, tha not happen with the appeal cases
that | observed and, instead, clients seemed osutiace quite content to have me attend
their meetings.

The power of the researcher should also be ackipete especially when considering the
writing-up of research once away from the fieldeTiole that ethical considerations and
the effects of research relationships play whenidideg what should be included or

omitted when analysing data are also importantofactvhen addressing the ethics of

!> The client was a female from Pakistan who solidiexplained was ‘a gender case’. She had sowugt h
from an all-female department of specialist sddicit at a local law centre who dealt exclusivelyhwit
women’s asylum claims.
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research. Striving to feedback to respondents is way of addressing this power
imbalance in the process of representation in mgritip research. During a chance meeting
with Solicitor A after the field research was coetpld, | informed him that | was
presenting a paper at an academic conference &ad d$e minded if | use a quote of his
in the title of the paper. He stated that he diémtl then asked if ‘out of interest’ | could
send a copy of the paper to him. Although | felit@mervous about it, | agreed to do this
because | viewed it as a way of providing feeddadkim.

The ability to promise that the data would be oadefitial and the potential to completely
anonymise them were questionable in relation to pmyposed research. It has been
highlighted by other researchers that due to thallsoommunity of practitioners in the
area of asylum and immigration law in Scotland,ehspecifically Glasgow, and their
ability to identify one another through their wakd modes of expression or opinions, it is
difficult to guarantee anonymity of participantsr@{g et. al, 2008). Moreover, due to the
small number of appeals that may be heard on amngilay involving applicants with
similar narratives and countries of origin, it mg possible to identify who has been
involved in the research. This issue is not fullyald with in the literature by social
researchers who have conducted similar researchodtree fact that their research dealt
mainly with information that was in the public domaor that was gathered during
proceedings in courts that were open to the public.

In summing up, therefore, carrying out qualitatresearch with ‘vulnerable’ groups, and
the area of asylum processes in particular, caseba to give rise to a range of significant
ethical issues. Adopting a processual approaclhhiosemay be one way of ensuring that
research is reflexive and aware of the power iatiand imbalances that may affect the
process of securing ‘informed’ consent. Providingac information for potential
respondents and subjecting consent forms to tleunsgof ethics processes may be one
way for research to be viewed as ‘ethical’. It mbstborne in mind, however, that this
suggests ethics to be normative and, in actual ¢actsent and ethical considerations must

be subject to review and renegotiation throughloetresearch process.

5.6 Conclusion

This chapter has outlined the methodological apgrdhat | adopted in order to explore

the ways that narratives develop and are receivélde asylum appeal process. In the first
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section, | reviewed the methodological approachdgamced by other (socio-legal)

scholars working in the field of asylum law and gested that the most appropriate
methodology for this research was an ethnographéc belaborated on my discussion of
why this research called for an ethnographic apgpr@and made a case in support of the

use of ethnography in legal scholarship, more gdiyer

In this chapter, | also discussed the methodswieat employed to carry out the research
and, in so doing, | reflected on some of the issaresnd access that | experienced when
trying to organise participant observation withigtdrs and their clients. | discussed how |
moved from a position of relative outsider to oneeve | was trusted and accepted by the
clerks to the Tribunal. Building a strong rappoithathe clerks allowed me to negotiate
access to cases that | was keen to observe asfpast research. Moreover, my ability to
‘hang around’ the clerk’s desk during breaks anghwdments provided me with the
opportunity to communicate with solicitors who calmethe desk to check on cases and
speak to the clerks.

| considered the benefits, and potential drawbathkat a researcher’'s educational and
personal background and experience might havelpingeto secure access to the field and
build rapport in the research process. My expegsras a law student at undergraduate
level also afforded me some advantages in crealimgs with potential research
participants by virtue of our social connectionssionilar experiences from having studied
at the same law school. In addressing these factage outlined my attempts to maintain
a commitment to reflexive ethnography throughouatrgued that the need to maintain self-
reflexivity in ethnographic research is heightendten carrying out research ‘at home’
and when operating within the strictures of a famidiscourse as | was doing in this

research.

This chapter also identified certain operationaues which arose whilst carrying out
participant observation in appeal court settindse Tapid pace of legal proceedings meant
that taking fieldnotes whilst also following whatasvactually happening became a difficult
process to negotiate. In accordance with the mestof scholars conducting similar
research (Good, 2007: 43-46), therefore, the remdrinteractions at appeal hearings that |

present throughout the thesis tend to be parapthesmunts of proceedings.
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Finally, | explained the ethical considerationsoasasted with the methodological approach
| adopted in my research. | drew on the work of g@ntators who have pointed to the
highly legalised and juridical format that institutalised ethics procedures have adopted
in recent times to argue that it is necessary ®wvan engagement with ethics as
processual during the research process. | expldahed tried to assess the ethical issues
which arose in the situations in which | found nifyghiring the research. Although |
acknowledged the difficulties around the notion efer being able to achieve the
‘informed’ consent of participants, and, in partaoy of asylum applicants that could be
considered to be a ‘vulnerable’ group, | outlinbd steps that | took to try and provide as
much information as possible about the researgbotential participants. Additionally, |
claimed that a commitment to ethical research egdreyond the field and into the write-
up of events. On this basis, | explain in this ¢eapow | have tried as far as possible to
annonymise the identities of my research partidgpaAnd also the ways that | have

attempted to provide feedback on the researchogetivho have requested it.

| have contextualised the research in this thegisublining the institutions and procedures
involved in the asylum appeals process (in Chaptereviewing key literature in this area
and the contribution that this thesis can maket thni Chapter 3); and setting out the
theoretical and methodological approaches that Wl@ved in this study (in Chapter 4
and Chapter 5). In the remaining chapters of thesgmt thesis, | will now turn to a

discussion of the empirical findings of the resbarc
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6. The Triangle of Misery: the changing nature of
legal aid funding and its impact on solicitor morale

and access to justice in the asylum process

Sol A: We had a Firm X Team Building Weekend and it wasnanagement speak
and we had this thing called a Transition Curve this management consultant was
telling us about. | can’t actually remember whaisitnow, but with the Transition
Curve you start out okay and something bad happadsyou go like thigSol A
motions down with hand)you're at the lowest of the low and then you gcagpin
when things get better. And the joke was that ahFB{ you're always at the bottom
of the Transition Curve and then | invented theanigle of Misery that was, the
Scottish Legal Aid Board, Clients and the Home €ffibecause sometimes it feels
like you are getting it from everywhere in this job

KF: And are you in the middle of the triangle of msery?

Sol A'Yeah, at the bottom of the Transition Curve whilside the Triangle of
Misery

(Solicitor A, Interview, July 2011)

The desperate sentiment expressed in the aboveiéweextract reflects the almost daily
struggles that many legal aid solicitors experiencelation to their work. In focusing on
the Scottish Legal Aid side of the ‘Triangle of Mg’ described by Solicitor A, this
chapter will explore some of the reasons behindfékéngs of despondency experienced
by this, and other, legal practitioners workingtle field of asylum and immigration. It
will be important also to investigate the ‘Clientshd ‘Home Office’ elements of the
Triangle, however, and this will be done elsewherte thesis.

The chapter will go on to consider the impact ikaties around legal aid funding have on
solicitor morale and their working practices. Itllwargue that restrictions on legal aid
arrangements may lead to a lack of quality legalises for asylum applicants; this in turn
raises questions about access to justice in theirasprocess. The chapter will then
conclude by suggesting that proposed changes tondlre of legal aid funding in
Scotland, which would bring it more in line withrangements in place in England and
Wales, would only serve to intensify such probleand further compound issues of access
to justice for applicants in the asylum process.
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6.1 Legal Aid Funding in Scotland

The Scottish Legal Aid Board (SLAB) is responsifdethe administration of the legal aid
system and the legal aid fund in Scotland. SLAB watablished in 1987, taking over
responsibility for managing legal aid from the L&aciety of Scotland. It operates as a
non-departmental public body and is funded by amedponsible to the Scottish
Government. There are generally two types of legdl funding available in Scotland:
criminal legal aid and civil legal aid. Legal aidrfasylum cases is funded under the civil
legal aid branch and tends to be granted undemibre simplified form of Advice and

Assistance or Advice By Way of Representation (ABRJO

Legal aid funding structures have undergone refiormecent years with the most current
proposals for transformation subject to a consoltaprocess (ongoing at the time of
writing) being carried out by the Scottish Govermin@011). The consultation document,
A Sustainable Future for Legal Aigledges to implement reforms which ensure thé bes
value and protection for the taxpayer (Scottish €&oment, 2011: 5), the motivation to
maximise the value and efficiency of legal aid exgiire being presented as one of the
driving factors behind the proposals for changelswi described the year 2011 as a
‘crunch’ time for access to justice in ScotlandisTWwas due to the 8.22% cut in the legal
aid fund which took place during that period (Wilsd2011: 2). In addition SLAB’s
expressed commitment to ‘ensure value for monegotonore with less, and to find ever
more innovative ways to deliver services’ (SLAB,1R0170) was a recurrent theme in its
2011-14 Corporate Plan. As the latter states: ‘s gaority this year is...to continue to

further increase value and efficiency in legal exgpenditure’ (SLAB, 2011: 10).

This rhetoric of value for money and efficient sggiyg in the public sector has been
identified by scholars such as Hilary Sommerlatiégart of the micro-processes of New
Public Management (NPM), which she describes he shorthand term for the regulatory
programmes put in place throughout the public spheicluding the legal aid sector, to

rationalise cost, raise quality and increase efficy’ (2008: 181). Like others critical of
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NPM (e.g. Dent et. al., 2004), Sommerlad regardspttocesses implemented under these
forms of public administration as following a ndwral logic that positions the citizen as
consumer and reconfigures the meaning and substheecess to justice and social
justice (2004: 346). Although a full discussionpbcesses of New Public Management
does not fall within the scope of this chapter,itgpact on the legal aid sector will be
briefly considered in order to address questiomsiraat legal aid funding and access to

justice.

Sommerlad has argued that despite proposals formmefo legal aid being made with
reference to the need to ensure ‘access to justied’ social inclusion, these phrases
actually serve as a ‘rhetorical cover for a shofatmeaner and more conditional form of
legal aid...which prioritises value for money (VFMbprfthe taxpayer and in fact,

marginalises those other values (2008: 181). Shke gn:

As in other areas of the public sector, this nberll economistic discourse has
framed legal aid in terms of affordability: the seas proposed for cut backs include
the growth in the legal aid budget and the fisc&i< of the state. In arguing that this
rationale is essentially ideological, | am not,course, claiming that budgets are
infinite. But framing the policy in these termsshaade it possible to constitute
‘justice’ as any other ‘product’, with the resufiat the ‘right’ of access to it can be
reconfigured in relation to other selected publiwods; typically for example
expenditure on legal aid may be compared in terhtesirability to expenditure on
hospitals (2008: 181).

During the micro-processes of NPM, money-savingsuess and policies are introduced.
Sommerlad has argued that when this took plackarpast, with the capping of the legal
aid budget, the legal aid solicitor was depictegatitical discourse as a ‘rent seeker’ who
manufactured clients’ needs and demand for legbseaivices in pursuit of his or her own
self-interest (Sommerlad, 2008: 182). This occuriedparticular in 2008 when, as
Sommerlad notes, government ministers expressedgautt the use of legal aid funding
to lodge judicial reviews of their decisions abastylum (2008: 182 n.26). Sommerlad
recognises that there may have been some validityelation to claims that certain
practitioners induced demand for their legal sa&wjcbut she highlights that the
representation of lawyers as ‘complete huckstef® negard ‘legal aid as a gravy train’

was one which was exploited in order to legitintaferm (2008: 182-4).
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Sommerlad has explored the impact of these asmdctse restructuring of legal aid
arrangements in England and Wales on legal aidtipoaers (2001; 2008). During the
time | spent conducting participant observationmoeents, discussions and anecdotes
about legal aid permeated my observation of solisiat the Tribunal and in other settings.
Throw-away comments about what SLAB would or wotildtnd or general frustrations
that solicitors were experiencing in trying to gbe Board’ to pay out on cases became a
routine feature in conversations with legal repnésteves. It was this consistent reference
to SLAB during my observation research which progzdptne to broach the subject with

research participants in a semi-structured manmenglinterviews.

Although the ways that legal aid funding is arrathgad administered differ between
Scotland and Englany it is possible to draw similarities between Somaws findings
and the situation amongst solicitors undertakingliply funded asylum law work in
Scotland. Sommerlad investigated the effects ohgea to legal aid funding under NPM
on the morale and everyday working experiences luditvehe termed ‘political private-
practice legal aid solicitors’ (2001; 2008). Heeud the term ‘political private-practice
legal aid solicitor’ was motivated by a distinctibatween lawyers involved in the kind of
work encompassed by the label ‘cause lawyer odita lawyer’ and the practitioners
with whom she carried out research. ‘Cause lawigea' term used by Sarat and Scheingold
(1998) to describe lawyers who attempt to use legehns in order to achieve social
change (see Berenson, 2008: 3). They are gene@iiynitted activists who seek to use
their legal skills to advance a political causeofBh, 2008: 1). The participants in
Sommerlad’s study were involved in legal aid workdaalthough committed to the
transformative potential of their work in relatiém social justice, were employed within
private law firms that sought to meet the needmdividual clients rather than fight for

particular over-arching causes (Sommerlad, 2006.:r&j.

The solicitors who were involved in the researdcht thundertook would also fall into the

former category adopted by Sommerlad. Most of thitors that | spoke to about their

% 1n England, legal aid is administered by the LeBatvices Commission, a cash limited organisatia t
enters into contracts with legal firms in relationegal aid work. This means that only franchifieas that
have entered into contractual arrangements with t&Ccarry out legal aid work. As opposed to aesysbf
hourly rates, the English legal aid scheme operatethe basis of fixed fees, which specify the lmidg
within which suppliers of legal aid services caremgte (Sommerlad, 2001: 341). This system has now
evolved with the introduction of a process of tamnugwhereby firms can bid for legal aid contrawith the
lowest bidder usually being awarded the contradis Jprocess of tendering means that there are fewer
providers of legal aid legal services (Sutherl&@i,0: 188).
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motivations for entering the field of asylum lawpegssed a desire either to use the law to
help people, to find more fulfilling work or to wloin an area that involved a commitment
to ensuring the promotion and protection of humghts. In addition, the majority of the
solicitors worked in private legal firms and so hhd same pressures to generate income
for their firm as those working in other departngeint the same organisation.Unlike cause
lawyers who usually work for law centres or chasti lawyers who took part in my
research, typically, worked in the immigration depeents of private practice firms. In
order to consider the different pressures and wgrldionditions experienced by these
solicitors, it is useful to briefly consider theffdrent types of legal organisations that tend

to undertake asylum and immigration casework.

6.1.1 Asylum and Immigration Law: Private practice firms and

law centres as legal service providers

Generally, law centres aim to provide legal sewvit® people around issues to do with
housing, social welfare, employment, immigration amental health. They provide advice
and representation without charge to those who neetdaw centres are non-profit
organisations which tend, in the Scottish context, receive funding from local
government, the Scottish Executive and by clainpagment for their work from the
Scottish Legal Aid Board. Often, they receive addél funding from charities and
national trusts. Generally, law centres have sadastaff including solicitors, paralegals
and community workers; they often specialise inaogelfare law and work which has a
‘wide social impact’ (Chambers Student, 2012). Qwio the non-profit nature of law
centres, there is not the same pressure on th@tsdiwho work there to generate income
for the centre through earning fees for their wdnkthe context of asylum representation,
as noted above (at 6.1), these fees would gendraliyet by the Scottish Legal Aid Board
because asylum applicants tend to have no formooime and so are eligible to apply for

publicly funded legal representation.

By contrast, private practice firms are for-praditd are made up of a number of self-
employed partners working on a profit-share scheoqgorted by employed solicitors.

Partnerships vary greatly in number from sole pwacer through to over one hundred
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within larger national or international firms. Qifet solicitors who took part in my research,
most were employed within small to medium sizedadg practice firms, with the number
of partners ranging from one to thirteen. There w&asimperative, therefore, for those
solicitors to meet targets in relation to the fedsch they brought in for the firm. These
targets were set by the partners of the firms ikeorto sustain the business and also
generate profit. Due to the fact that most of thydian work that the solicitors in my study
undertook was funded by the Scottish Legal Aid Bo#ne negotiations with the Board in
regards to payment for their work carried with thém additional pressure of ensuring

they were paid in order to meet their monthly depantal fee targets.

Similarly, Sommerlad’s research into the effectslegal aid restructuring focused on
solicitors working in small to medium sized privggectice firms. Her research provides
important insights into the experiences of ‘poétiprivate-practice legal aid solicitors’ as
they dealt with new and ever-more-restrictive legdlfunding policies. Sommerlad found
that amongst these lawyers the increased bureguaad reduced fees that were
introduced as part of a reorganisation of legalsaidctures resulted in legal aid solicitors
feeling undermined and mistrusted, over-burdened algitional administration and

generally that they were being under paid in lightthe complexity and number of

working hours involved in many aspects of theiresasrk (2001: 354). She discovered
that the most demoralising effect on her resporsdesats ‘the distrust of their commitment

and professionalism’ (2001: 355).

In a similar vein, and like one of the lawyers ion8nerlad’s studies, in particular, who
felt she was devoting most of her time to justifyinerself and all the work that she did
(2008: 186), some of the solicitors in my own reskalso described how they were being
made to feel like ‘chancers’ or even professionalljompetent by SLAB. For example,

Solicitor A commented as follows:

Sol A: Well SLAB don’t want to pay you. Effectively, thelon’t want to pay you. |

mean | understand that they have got cuts thatwhdyeen told they have to make, |
mean everybody’s getting it at the moment. AndSalAB are interested in, | think,

is where they can cut money or cut the paymentg éine making. Even when you
submit an account to the Legal Aid Board, that aotdhen gets abated. They will
routinely knock 50-100 quid off every account aralyhave to then go back and
argue with them about it, which is just soul degtig. Because basically, there are
solicitors who are at it but not any that | camkhof. None that do this sort of stuff
cause you do make money out it, but it's not bigksu Nobody’'s chiselling the

system and you are just made to feel by SLAB tbatare a chancer. They will ask,
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‘Why are you submitting this?’And you think welBécause | did it and | deserve to
be paid for it'. And stuff like, say a perusal timgou get a file of papers from
previous reps and it's 300 pages and you haveata through it and find out what
has been submitted before and what the previousides are. That can take, what,
a couple of hours of your time and they’ll comekax you and say, ‘well, we think
it is reasonable that that would take you an hodrahalf. You think, ‘well are you
saying that I'm lying about the two hours or arelgaying that | am bad at my job?
Because it took me two hours and | deserve to lbfpait’ and stuff like that...you
always feel like you are justifying what you've @on

(Solicitor A, Interview, July 2011)

In addition, some solicitors felt that they wereled in a ‘constant fight' (Solicitor A,
Interview, July 2011) or ‘battle’ (Solicitor D, letview, August 2011) with SLAB when it
came to claiming payment for work undertaken tocwh5LAB had in principle agreed,

but which it would then subsequently question dyamrocess of abatement.

This frustration seemed to be shared by various lggctitioners during a training session
on Asylum Law Beyond the First Tikeld in Glasgow on 23 November 2010. During the
course of this workshop, it transpired that tworespntatives from the Scottish Legal Aid
Board were in attendance. In an interactive seatiaihe workshop that involved dialogue

amongst participants one practitioner commentedhendifficulties they were having in

getting the money back for an expert report thay thad instructed in an asylum appeal
case. The solicitor commented that SLAB had agfeedn ‘increase’ on the case to allow
for the report but that when she came to claim paynthe need to get the report was
guestioned by Scottish Legal Aid Board. One of tdygresentatives from SLAB tried to

deal with the query but the discussion amongstltioe turned into a continuous stream of
legal representatives with similar experiencesl e of the advocates in charge of the

session intervened and effectively ended the dssons

The problems that these solicitors discussed atsédmsinar reflected the comments of
Solicitor A about having to ‘go back and argue WiBLAB]' in order to secure payment
for completed work. This negotiation process ineolv more form filling and
‘paperwork®’ | thus creating an added administrative burdensédicitors. Similarly, a
further source of frustration amongst solicitorsovthok part in my research, also akin to

those who took part in Sommerlad’s research (20689med to stem from changes to the

7| use the term ‘paperwork’ metaphorically here daethe fact that most of the forms and legal aid
administration is dealt with online through the Biia webpagel'egal Aid Online’.
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legal aid administration which conferred a gre#&eel of bureaucratic responsibility on to

solicitors.

6.2 Changes to Operations as a ‘Hindrance to Justice’

The most recent changes to operational aspecisiblegal aid transfer the responsibility
for checking the financial position of those clamgilegal aid, in order to ensure that they
are entitled to do so, to solicitors. This invohadicitors having sight of bank account
information and wage slips or benefits provisiomsrake sure that their client is entitled
to receive legal aid for the work done on theirecd3uring the consultation process on the
introduction of new rules for financial verificatioprocedures, these measures were
considered by those working within the legal aidteeto constitute a burden for legal aid
practitioners and a hindrance to access to judtceclients (SALC, 2010). Following
implementation, they posed problems for solicitasrking in the field of asylum, in
particular, where, more often than not, asylum iappts will not have bank account
documents or financial information to provide. Thay not, therefore, have any evidence
to demonstrate that they are entitled to publicigded legal representation. This caused
particular problems and frustrations for one redegarticipant who felt burdened by the
task of having to verify client eligibility for led aid and felt as though SLAB did not fully

appreciate the position that asylum solicitorsiare

Sol A: You need to be able to show that the client iIN&ES support or doesn’t
have any income at all. The Board used to do fir@ancial verification themselves,
but obviously nobody’s got any money and the Baasgdtrying to make cuts so now
they are asking us to do their job for them andckhehether clients do qualify for
Legal Aid. So before you get an application for &legid granted you have to make
sure that the client is on NASS, they have to bmwgdence of that to the first
meeting, or if they’re not getting any money yowé#o get them to sign a mandate
now. Which | am not sure | agree with because sdiaitor you're getting the client
to sign a form saying ‘I qualify for Legal Aid’ angbu’re signing a form saying ‘I
believe the guy qualifies for Legal Aid’ and themwyre having to do the Board’s job
for them where you’re having to do all the finahaiarification as well. It is just
extra work that we don’t get paid for, basically.

(Solicitor A, Interview, July 2011)
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This particular solicitor also felt that the extark incurred in taking on responsibility for
financial verification of new legal aid clients walso compounded by the way that SLAB
responded to such applications:

Sol A: You get back messages where SLAB don’t even read gpplications. You
get two boxes at the end that says ‘I haven't shmrumentary evidence that says
he’s got the income that he says he has’ and ‘eihwaseen documentary evidence
that he’s got capital’, so you are meant to seek [satements and things like that.
For an asylum seeker who has arrived in the codatnydays ago, he doesn’'t have a
bank account, he’s not eligible for work, he’s getting any support at the moment
because NASS hasn't started, so ‘No, I've not gbese things, and | am telling you
I've not seen them’ and they write back and say yWiaven't you seen these
things?’. And so you say, ‘Like | have told youthre application, would you read it
please!’ It is justsoul destroyingat times having to answer all this rubbish because
we might sign up 3 or 4 clients a day and if yodtiply that over two weeks you get
all these messages back at the same time, saymgathe thing and you have to sort
all that out before you can get paid.

(Solicitor A, Interview, July 2011)

Another solicitor commented on the changes dumfgrmal discussion at the Asylum and
Immigration Tribunal. On this occasion, severaligtrs were gathered chatting at the
clerk’s desk in the Tribunal when | approacheddleek to check the arrangements of an
appeal | wished to observe. It seemed as thoughwleee discussing legal aid funding
and, in particular, responses from SLAB. Followmg discussion with the clerk, one of
the solicitors in the group who | knew turned tik td me and enquired about how | was
getting on with my research. | replied and theredsk she and the other solicitors had, in
fact, been talking about the new arrangementsHecking the financial situation of their
clients, | also commented sympathetically that shest be finding it a difficult
requirement to fulfil. The solicitor agreed and wen:

Sol G: It is ridiculous. | mean if we have to show this &very client in order to get
paid, we’ll go out of business. We just can’t dwith our clients.

(Paraphrased from fieldnotes FTTIAC May, 2011)

This solicitor practised exclusively in the aredsasylum and immigration and so the
difficulty with carrying out this process which siggested in her comments: ‘We just
can't do it with our clients’, reflects the problenexplained by Solicitor A above in
relation to asylum applicants often having no ficiahrecords to examine or present to

SLAB as a means of demonstrating that they quddifylegal aid. However, for some
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solicitors it seemed that the restrictions and a@dministrative tasks functioned as a
positive change in relation to their business pecpin that they posed a disincentive to
law firms that carried out asylum work as an ‘exémopposed to their main practice area.

As another solicitor commented following the intgian with Solicitor G above:

Sol E Ach, | know it is a bit of a pain but it is actlyaquite good for us because it
means people who just dabble in it are not as ke@mymore and | mean this is our
bread and butter so...

(Paraphrased from fieldnotes FTTIAC May, 2011)

Others were cognisant of the difficulties facing”A8_due to budget cuts and were reticent

to complain about the Board despite expressingcdlffes in securing funding:

Sol F: | would say you know, | don’t want to be too hand the Legal Aid Board,
because to be honest as long as we explain evegyttithem and give them enough
information and are clear in what we say to theentthey generally will give us
funding. So, | don’t want to say that Legal Aid aeally difficult but it is an added
administrative burden.

(Solicitor F, Interview, December 2011)

However, during another discussion in the samenim®, the solicitor's response
suggested that legal aid provisions posed an dbséac prevented him carrying on with

what he consideredgoodcase:

KF: So, when you say ‘fresh claims’, what is that?

Sol F: Yeah, that’'s Immigration Rule 353. It's when they/been refused and they
have new evidence that's not been before the ctiuwrbuld take any form, it might
be, a good example is one which hasn’'t gone bedaaega Aid wouldn’t give us an
increase for us to be paid for the letboth Sol F and | laugh incredulously)
because we had spent all of the money gettingmstaits and all of the time, you
know, and they wouldn’t give it, but | have beensseging them, so hopefully we
will get that back. So it is sitting here gettiready to go.

(Solicitor F, Interview, December 2011)

Others were positive about the fact that theytfet in Scotland the profession had been
somewhat ‘protected’ from the severe cuts that viieieg made to legal aid in England

and Wales:

Adv A: We're very fortunate in Scotland. We have not be#ected by the pruning
of Legal Aid that there has been South of the Boatel there don’t appear, and | am
touching wood for your notes, to be any proposélplans that there should be. |
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have to say that | think in Scotland, we are atfueéll catered for and | don't really
want to criticise the Legal Aid Board and the SisbtiGovernment, because they've
either forgotten about us or they’'ve made a conscahoice to protect us. But. Legal
Aid is being hacked back in all areas South of ibeder and that is a matter for
concern.

(Advocate A, Interview, August 2011)

In spite of this, during discussions about the appate way to prepare an asylum
narrative or ‘witness statement’ in an asylum daseinterviewee was of the opinion that

legal aid funding was not sufficient in order torgeout the task in a competent manner:

Adv A: What used to happen is that people would be issueat were called
Statement of Evidence Forms or SEFs, and it inebbhaking as much care as you
could in doing a good Statement and, | have to #&t, this is where | think the
subsidised law centres come into their own, bechuaea’t think that is something
that the Legal Aid Board funds properly. To takeraper Witness Statement is
something which just takes hours and hours andshmerause people do not come in
to you...well, you do not get a Zimbabwean coming iyou and saying ‘I have a
well founded fear of persecution in Midlands Praseninternal relocation is not
available to me because | do not have access twogetGo resources elsewhere in
Zimbabwe, there is an insufficiency of protectfon me as the State is the origin of
my fear of persecution and | am not excluded frafugee protection because |
haven't been involved in any violation of...” Youmdw? People come in with their
lives in a tumble and they need to have it teased ad them and this again
incidentally is something that | think credit has lbe given specifically to the
subsidised law centres because they're very gooBudting up long-standing
relationships with people, giving them space antetito relax and give thorough
statements. The Legal Aid Sector just can't, it gisesn’t have time for that and |
think that's probably a structural problem.

(Advocate A, Interview August 2011)

This particular Advocate emphasised the fact thdisislised law centres provide best-

practice in this area:

Adv A: What you do is you have several meetings withdient, you see again |

was in a subsidised law centre so | had that lyxbng you write down what the

person is saying, you write it down and then yaudtire it...and | would be trying

to put it all in chronological order and it woul@ lall over place so you would be
turning from page 18 to page 4 and then to pagangilthen back to page 2 and it
really was like a Rubik’s cube, but doing it prdgehat is how you do it. You put it

into a structure, you develop it chronologicallytbematically and then you produce
in hard copy a draft of the word processing andh theu have a final meeting with

the client and you give the client the opporturtityrevise and finalise it. That

however, is a counsel of perfection and as | saiside the law centres | don’t think
anyone is funded to do that.

(Advocate A, Interview August, 2011)
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From Advocate A’'s comments above, it seems thaallegpresentatives working on
asylum appeals in law centres benefit from beintg @b take their time over the
preparation of the witness statement. They are tablave several meetings with clients,
which Advocate A describes as a ‘luxury’ that those working in law centres are not
able to enjoy because, it appears, they are natefiio do so. When asked if training
would improve what he describes as poor practiqggeparing witness statements amongst
certain practitioners, he reiterated that the nfairt lay in the lack of funding to carry out

the task properly, as opposed to the problem beitigincompetent solicitors:

Adv A: | think, to be really fair to most of them, it & resources issue. The
additional training would be helpful but | don’t dw what the answer to the
resources question is either. | mean | don’t fag omnute delude myself that there is
anybody going to throw any more money at this area.

(Advocate A, Interview August, 2011)

Advocate A’'s comments that ‘it is a resources issu@ch impacts upon the working
practices of solicitors are apt and merit furtheasireination. It is appropriate, therefore, to
consider the role that legal aid structures havecasework. The imperative to be
remunerated for work carried out and the pressargoticitors to generate income for their
employers dominates considerations and decisioeswanducting an asylum appeal.
One solicitor spoke of the pressures associatddSUAB ‘abating’ his accounts:

Sol A: Well SLAB like to apply a sort of ‘one size fitdl things’ to every case.
Asylum appeals are templated, which means theadasplate increase that you can
get from SLAB. The initial Advice and Assistancersis 95 pounds, because you
can get a client in and have a meeting and see iwlgaing on in their case and you
are covered with your 95 pounds for that. If itas asylum appeal, you can
automatically get an increase to 1800 and they fat@mplate which shows what
they will pay for under that. But when you submit @ccount they have an idea of
what they think it is reasonable to pay. And mynog is, and other solicitors share
this, if you come in under the 1800 pounds, youukhget paid straight away for
everything you have done because you have broughtunder the 1800 which is
what they say you should need. But no, we are lysti2aD0 or 1300 for an appeal,
depending on what has happened in it and how coaipli it is and they will
routinely abate 200 quid off everything you put in.

(Solicitor A, Interview, July 2011)
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This solicitor stated that he felt at times thatwaes not being paid for work he had done.
The representative was a salaried solicitor anitl\was not that his wages were dependent
on SLAB granting his claims for legal aid. It appshboth a matter of principle that he

should be paid for work that he felt was of wontid @lso that he was aware of the fact that
the law firm was an income-generating businessirgutiscussions of the need to instruct

expert and medical reports to ensure a fully preghappeal for a client, he commented:

KF: | was going to ask, if you wanted to get an exgt report would that be
outwith the template?
Sol A: Yeah, yeah you would need to get sanction for that.
KF: And if you didn’t get sanction, but you still felt that you really had to get it,
would you be able to order it or would that have togo through the partners in
your firm?
Sol A: Well, if you can’t get funding for it you can’teg it. Cause | mean, a legal
firm is not going to pay 900 quid for an expertodpout of the goodness of their
own heart, | am afraid, we’re not a charity.

(Solicitor A, Interview, July 2011)

Despite this imperative to be paid and the busia@sseness of several of the solicitors |
interviewed, there was a genuine commitment to mmguhat the legal need of asylum
applicants was met. This became apparent when sdisy the possibility of the

introduction of a ‘merits test’ into the Scottisiitlegal aid scheme for asylum appeals.

6.3 Proposed Changes and the Future Landscape of Legal
Aid in Scotland

As part of its commitment to ensuring efficiencydabest value of legal expenditure,
SLAB implemented a programme of Best Value Revi€8IsAB, 2011d: 10). Under this
programme, SLAB conducted a Best Value Review ofldém and Immigration (SLAB,
2011a). One change that the Board appear keenptorexs the introduction of a merits
test for legal aid funded appeals of United Kingd&worder Agency refusals (SLAB
2011a). The existence of a merits test in Englarti\&ales has been subject to sustained
criticism from NGOs and activist organisations wigport that the test results in large

numbers of asylum applicants remaining unrepredentithin the asylum system (Asylum
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Aid, 2005; Louveaux, 2010). The rather restrictigst, as outlined by SLAB in the Best
Value Review, dictates that:

For asylum and immigration work, the legal aid sulipulate that solicitors must

apply a merits test before taking on an appeakdas a 50/50 or better prospect of
success. In onward appeals, the tribunal also liagpower to determine after the
event that the practitioner should not be paid whkere was no significant prospect
that the appeal would be allowed on reconsideratiomaddition, the contract terms

mean that a firm is at risk of losing its contréidgts actual success rate falls below a
certain level (SLAB: 2011a: 7).

James and Killick (2009; 2010; 2012) argue thatuasyand immigration law caseworkers
in England have struggled to come to terms with'riinerits test’ when assessing the likely
success of their clients’ claims. The difficultieslegal funding arrangements meant that
the case workers with whom they carried out reseas@re forced to stringently apply the
‘merits test’ to ensure that ‘risky’ cases were taden on by the law centres in which they
worked. These caseworkers, therefore, found themseh the contradictory position of
having to prejudge the outcome of cases in whiely tielieved their role should have been
to act as an advocate for their client (James ahidk 2012: 441). This resulted in many
of the caseworkers feeling ‘increasingly compromisén relation to their ethical
obligations to clients in need of representatid®l(® 15); with some subsequently moving
into ‘less onerous’ areas of legal practice (20424). Like the experiences of the case
workers in James’ and Killick’s research, and anesof the following excerpts illustrate,
the introduction of a ‘merits test’ was not consateby my interviewees to be a prudent or

positive idea:

Adv A: /Merits test in immigration and asylum in parteuis a very, very
frightening concept because, | have to tell youl bdo say to my clients, and it is a
terrible thing to say but any lawyer practiseshis tfield will tell you that you are
prospect of succeeding at the First Tier hingeascatly on who your Judge is. There
are, for whatever reasons, some Judges who araeda inclined to make adverse
credibility findings than others. And the othemigito is that you just can’t, | mean |
have a terrible knack of losing the un-loseableesa@nd winning cases | wasn’t
expecting to win. | don’'t see how you can reallyeigte a Merits Test in this field
it's not like banking law, there aren’t actually,is very difficult to make right and
wrong decisions. It is a matter of discretion andgement, it is very hard to be
precise.
(Advocate A, Interview, August 2011)

According to Advocate A, the prospects of succesgeh‘critically on who [the] Judge is’
in a given asylum appeal. This lack of consistengydicial decision-making meant that,

in his opinion, it would be impossible to predibetoutcome of an asylum appeal at the
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FTTIAC. The introduction of a ‘merits test’, theoe€, would prove highly problematic for
Scottish asylum solicitors. Difficulty when predig the outcome of cases was also
referred to by Solicitor D when discussing the ésshe thought that the ‘merits test’ would

give rise to:

Sol D: | really don't like the idea of a merits test.dd@ise you get cases where
you might not think you have any chance of suceeskyou get it granted.

(Solicitor D, Interview, August 2011)

Similarly, Solicitor A was of the opinion that bgirunable to predict whether a client
would win their appeal or not was one of the ‘bigigeroblem|[s] with the merits test’. He
was also concerned that firms may ‘err on the sideaution’ when applying the test and

that this would result in the underrepresentatibasylum applicants:

Sol A: Well, the biggest problem with the merits testBngland, as far as | am

aware, is that the contract they have with thellsgavices authority is that if you

don’t win a certain amount of your appeals, youist allowed to do it anymore.

Because even if you are erring on the side of captidon’t see how you can predict
that you are going to win certain appeals. | justndt see how we could do that.
Because sometimes you get appeals that you thimk,is a weak appeal, | can see
why the judge would refuse this’, and then theygyanted. And then you have other
appeals where you think that this is a stonewaliés,absoloutely cast iron, he has to
win this appeal and it gets refused, so you ca@tligt and | mean | think the merits
test is flawed as well because you then just enditlp hundreds of applicants who

are just not represented.
(Solicitor A, Interview, July 2011)

In addition, not many of the representatives thgppdke to about this seemed to set much
stock by the notion that it might be a real poditybin the Scottish asylum context. It
seems, however, as though SLAB retains a stronignation to consider seriously the

implementation of a merits test for asylum and igmaiion cases, when it states:

On the face of it, indicative data on the outcomésasylum appeals suggest a
significantly lower success rate in Scotland coragaio England and Wales. This
would therefore appear to support the hypothesas tiiee use of merits testing in
England and Wales, combined with the solicitorgitcactual obligations, is acting
as a filter in ensuring that the cases with thergstoprospects of success are not
taken to the tribunal (2011a: 7).
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The fact that SLAB posits the introduction of a itsetest in the area of asylum and
immigration cases as one of the areas for congidaraand even invites comments from
stakeholders about the proposition in the Best & &aview on Asylum and Immigration,

is a worrying aspect of the potential changes tl#gal aid landscape in Scotland and

their likely negative impact on access to justitéhie asylum process.

The possible restructuring of the legal aid schantgcotland, which would bring it in line
with the scheme in England and Wales, and whicllissussed in the most recent
consultation document issued by the Scottish Gawerm on legal aid reform, would see
the introduction of contracting and tendering by f&ems for legal aid work. This would
restrict the availability of quality legal servicésr asylum applicants. From informal
discussions with legal aid solicitors in the figldseems that there is a real concern that
future restructuring will result in a legal aid &g such as that in place in England and
Wales. Indeed, before it went into administratioduly 2011, the Immigration Advisory
Service in Glasgow had been selected by SLAB iBést Value Review of Immigration
and Asylum(2011a) to be awarded an exclusive contract bysthad to provide an on-site
legal service at Dungavel House Immigration Rem&@e@htre in South Lanarkshire. This
measure was taken in order to remove the needtlier golicitors to travel to Dungavel,
thus saving the Board money for their travel co3isis suggests that SLAB may be
inclined to adopt similar contracting and tenderamgangements in the area of asylum and
immigration more generally in the future, raisingther questions about the quality of
legal representation for asylum applicants and sscte justice in the asylum process in

Scotland.

6.4 Conclusion

In this chapter, | have argued that legal aid fagddlays an important role in relation to
access to justice in the asylum process and thatpacts upon solicitor morale and in
some cases can shape the working practices ofmasglicitors. In drawing on the work of
Sommerlad in the English context, | have soughguggest that similar processes under
New Public Management in Scotland are having sima#ffects on the solicitors
conducting publicly funded legal work. Such proessare fuelled by the commitment to
value for money for the taxpayer and economic iefficy that permeate public
administration and, in particular, the discoursd athos of the Scottish Legal Aid Board.
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An example of this was the introduction of the nueasmaking the solicitor responsible
for financial verification procedures in order &wcartain whether a client qualifies for legal
aid funding. This was viewed by some legal aidcstiis as acting as a hindrance to access
to justice for legal aid clients and was the souofemuch frustration and added
bureaucracy for participants in my study. In aduditito the introduction of this
responsibility for solicitors, there was also thsue of the template structure for funding in
asylum cases. This was unpopular amongst soliciwbwesre they came in under the cap
when conducting a case and yet were still abateghvdtaiming back the money for the
work that they had done. The questioning of the amhof money claimed and the limits
put on the amount of time that the Board thoughsoaable for certain tasks made some
solicitors feel as though their professional corapeé was being undermined or that their
integrity was questioned by being made to feel Bk&hancer’ for taking more time to

carry out tasks.

Some solicitors were more positive about the chamngéhe nature of legal aid funding for
asylum cases in that they saw it as a way of regucompetition in the area by firms who
‘dabbled in it" while for them it was their main wme of income. These solicitors
considered that they had a good relationship witAES and didn’t explicitly feel hard
done by in the way that their claims were handidther discussion with these solicitors,
however, revealed that their working practices weeehaps subconsciously organised
around ensuring that they would get paid for therk by SLAB. Such motivations were,
at times, influenced by the external pressuref®fblicitors’ employers to make sure that
they were generating income and business for lbgal organisation. However, the desire
to be paid for work which a solicitor had done vaés0 driven by a sense of worth and of
deserving to have their work recognised and valbgdSLAB. Similarly, through
observations and interviews, it seemed that thelsgters routinely worked late hours and
weekends in order to fully prepare cases. This amokto be internalised by one solicitor
as her needing more time than her colleagues tb witla cases as opposed to her
regarding this as the amount of time that is abtuaquired to prepare a case and for

which she should, therefore, be paid by the Board.

Generally, during conversations with solicitors abtheir work and asylum cases there
would be reference made to decisions about howraoegd which were influenced by
what SLAB would or would not fund. The imperativele paid for work undertaken on a

case seemed to take priority for the asylum solisitvho took part in my research.
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Whether they were conscious of it or not, this lteslin the solicitors adopting strategies
to ensure that they would not do work that waslikety to be remunerated. In this way, it
appeared that the legal aid system, in additiorpriessures from their employers to
generate income, had an effect on the ways thatiteos prepared cases and organised

their working practices.

One aspect which arose during conversations abheytreparation of asylum narratives or
witness statements was the fact that ‘in orderadheém properly’ one would have to go
about preparing them in a way that would just netfbasible under SLAB funding
arrangements. Several solicitors commented thatder to take a ‘proper’ statement one
would need more time and resources than are génexalilable under legal aid funding
alone. The work of subsidised law centres was lggted here as best practice in this
area. This appeared to be due to the extra timestilecitors who work in law centres,
relative to that of those who work in private preetfirms, can take with clients in order to
build rapport and construct their witness statemehis raises questions then about quality
legal services and access to justice in relatiomsidum appeals where clients are not able
to have their case taken forward by a subsidised dantre; given the dearth of such

facilities in Glasgow, this would relate to the ovayy of asylum applicants.

This is alarming given the prospects of furthersctd the public sector and also the
proposals for reform of legal aid provisions cuthgminder consideration. The likelihood
of Scotland being brought into line with Englandiaftales in relation to legal aid funding
and administration is strong when considering reGaottish Government proposals and
the feelings amongst those working in the secidrere have already been suggestions of
this in relation to ‘Merits Testing’ for asylum aggis. SLAB published their report on Best
Value in Asylum and Immigration and called for coemts and views on the introduction
of merits testing in relation to appeals of UKBAca#ons. This was something that did not
seem to be registered by those with whom | undkrtesearch. Whether this had escaped
their attention or was not something they set msidtk by was unclear. However, it
seems fairly reasonable to assume that SLAB wiséxpdore the implementation of this
test in the Scottish system. The potentially negagiffects of this on access to justice for
those in the asylum process are overwhelming wioasidering the situation in England
and Wales. Reports on those who are unable to sidegal representation suggest that
there are alarming numbers of people with a neethfernational protection being refused

asylum.
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Moreover, as Sommerlad’'s, and James’ and Killiak'search suggests, the disaffection
amongst legal aid solicitors and caseworkers in l&my and Wales under such
arrangements is likely to be experienced by Sdofiractitioners; this could, in turn, result
in more firms abandoning asylum work in favour loé tmore profitable immigration cases

or other forms of legal work altogether.
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7. Asylum Solicitors: Emotional labour and lawyer-

client interactions

In this chapter | will discuss elements of the asylsolicitor-client relationship which
relate to the Client’s side of the ‘Triangle of Mg’ introduced in the preceding chapter. |
will briefly consider the kinds of unpaid labourlistors feel they undertake in asylum
casework owing to the specific needs and demandasyltim applicants. Moving on to
examine a form of unpaid, or unrecognised, labdwat tasylum solicitors undertake,
namely emotional labour, | will draw on existingidtes to examine the role of emotional
labour as carried out by asylum and immigrationmcgoks in the Scottish context. In doing
so, | will argue that solicitors are involved inopesses of distancing themselves
emotionally from the often traumatic and upsetterounts they are told by asylum
clients. This kind of emotional labour undertakgrsblicitors, it will be shown, is part of a
process of professionalisation developed duringllggactice but which starts initially

during their training as students at law school.

7.1 Asylum Casework Funded by the Scottish Legal Aid Board

As mentioned in the previous chapter, asylum werkunded by the Scottish Legal Aid
Board (SLAB) under the ‘Civil Legal Assistance’ fling stream and usually under the
form of legal aid known as Advice by Way of Reprgs¢ion (ABWOR). SLAB’s Civil
legal Assistance Handbook (2012) describes thereéifit work that the Board will pay
solicitors to undertake. This is done under a ‘tlt@ scheme and so for solicitors to be
paid the work they undertake must fall within tlenplate of work that SLAB deems
necessary to represent a client during their asytlm and asylum appeal. In my
research solicitors often spoke of applying fom&#n’ to instruct an expert report (see
Chapter 6). This means that a solicitor must fiettthe permission of SLAB to instruct an
expert to write a report, otherwise they are likebf to get payment for the report and risk
themselves or their firm having to bear the costhef report. Expert reports tend to be
expensive and so obtaining one for a client doésatmmatically fall under the ‘template’

for legal aid in asylum appeals.
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Solicitors will be paid the sum of £95 to undertakgial work in an asylum claim. This
sum covers a first meeting with the client; takimgtructions from the client; and
providing the client with advice about making arylash claim (SLAB, 2012: Part I,
Chp. 5 S.2). A solicitor may apply for an incre&séhe ‘asylum claim template’ up to the
sum of £950 once they have undertaken the stepgeadnd where they require further
funding to: have a lengthy meeting with the clie¢attake detailed information and
statement; correspond with the UKBA; frame a stat@mof additional grounds;
correspond with a client about the progress of dase; examine the decision of the
UKBA; meet with the client to discuss the decisimd advise on the outcome and the
prospect of appeal if necessary; and pay an irg@p(SLAB, 2012: Part lll, Chp. 5 S.2).

In the asylum appeal template, once a solicitor ma$ with their client to take their
instructions and frame the grounds of appeal tla@yapply for a ‘template increase’ up to
the sum of £1800 to carry out the following workeehthe client to finalise and amend the
witness statement; attend the Case Management Rewsaring; frame the witness
statement; frame the inventory of productions; aime skeleton arguments, if necessary;
copy productions; lodge documents; obtain evidentiaterials; examine evidential
materials; correspond with the client, the coud #re UKBA; prepare for the hearing; cite
witnesses; attend and present the appeal heardagniee the Immigration Judge’s
determination; meet the client, advise on the autcand the prospects of appeal; and pay
an interpreter (SLAB, 2012: Part Ill, Chp. 5 S.2).

As discussed in the previous chapter, some of yordents spoke about difficulties with
obtaining funding from SLAB once they had sent awcoant to them following the
conclusion of a case. They noted that although SkABthe increased template to £1800
they do not routinely agree to pay that much eveere all the additional work outlined
above (see SLAB, 2012: Part Ill, Chp. 5 S.2) haanhendertaken. In this sense, then, the
solicitors in my research did, at times, feel asutih they were not being fully

remunerated for all the work they had done on a.cas

Aspects of claiming asylum that the claimant widive to deal with and for which legal
assistance is not funded by SLAB relate to matterscerning their housing, financial
support provided by the National Asylum Supportvi@er (‘NASS support’) and other
issues which arise in relation of trying to livedasurvive whilst going through the claims
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and appeals process. These will be discussed heloslation to what solicitors regarded
as coming under the remit of their role as leg@resentative in asylum cases. First
though, this chapter will now turn to a discussainthe emotional labour, as a form of
unpaid labour, that asylum and immigration soligtandertake when representing a

client.

7.2 Emotional Labour and Asylum Casework

Often, asylum applicants provide traumatic anderigkcaccounts of persecution during the
asylum process. The recounting of such events eaaltrin the distress of both the
applicant and their legal representative. In addijtihe sensitive nature of the process of
eliciting these kinds of statements means thatsitneécessary for solicitors to build
relationships of trust and a good rapport withntke Each of these factors points to the
need to manage emotions during the asylum protitasditting, therefore, to consider the
emotional labour undertaken by asylum and immigrapractitioners during the course of
their casework.

Emotional labour is the term used by Hochschild7@,91983) to refer to processes of
emotion management that workers undertake to rheadémands of their job. Hochschild
explores the ways that individuals not ordisplay the kinds of emotions that seem
appropriate in any given work situation, but alse tvays in which they strive, in certain
circumstances, to actualfgel specific types of emotion in order to elicit thesagated
expression of that emotion. In this way, Hochschildodel of emotion management seeks
to expand on the work of Goffman (1957) which feeu®©n the ‘surface acting’ that
individuals enter into in order to display the kéndf emotional responses required by the
social rules and norms governing their interactithschschild, 1979). Building on this,
Hochschild highlights the need to consider the ichd the ‘deep acting’ that individuals
undertake which involves changing one’s inner feglin order to elicit the appropriate
emotive expression. The aim is, therefore, to mhkecase for a sociology of the emotions
that a person actually attempts to experience g®osgul to those which they merely
display because they think they should. Hochschigles that the emotional labour and
emotion management undertaken is subject to somedbsupervision by management or

an employer. Therefore, the alarming consequentleeofemotive dissonance’ (1983: 90)
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which can come about as a result of such enforeecepses is the alienation of workers
from their own feelings (Garot, 2004: 737).

The emotional labour involved when carrying outlasylaw casework has been explored
by Westaby (2010) in her study of asylum practigienin the Yorkshire Humber region of
England. Westaby's study consisted of semi-strectuinterviews with a total of 6
participants whom she had recruited for the stuglggupurposive sampling (2010: 158-9).
This kind of sampling method was adopted, accordmyVestaby, in order to gain the
perspectives of participants with varied levels exfperience working in the asylum
process. She selected participants who were qe@olicitors at the time of interview. In
addition, Westaby chose interviewees based onitleeo$ the firm for which they worked
in order to explore to what extent ‘the social dyinzs of individual firms may possess
specific attributes’ that may, in turn, affect tleenotional labour performed by the
solicitors working within them (2010:158). Westaldiscovered that asylum and
immigration practitioners have to negotiate a diffi balancing act to ensure that their
displays of emotion in different situations corresg to those displays expected of them
by the norms of their occupation. Before going onconsider, in light of Westaby’s
findings, the emotional labour performed by thel@syand immigration practitioners
involved in the current research it is useful fiselucidate her use of the term ‘emotional

labour’.

Taking the work of Hochschild (1983) as her startpoint, Westaby defines ‘emotional
labour’ as ‘the management of feeling undertakeprésent emotional displays expected
within the workplace’ (2010: 154). Building on thishe draws on the work of Asfhorth
and Humphrey who argue that emotional labour caprbduced in three ways: ‘genuine
emotional responses, deep acting and surface adqti®93 in Westaby, 2010: 156).
Genuine emotional responses still require emotidaiabur according to Ashforth’s and
Humphrey's formulation because a certain amoungefédrt is required to exhibit an
‘appropriate emotional display’ (1993: 89 in WestaP010: 156). This reflects Ashforth’s
and Humphrey’s view that the term ‘emotional labowfers to emotions that ought to be
publicly expressed’ (1993: 89-90 in Westaby, 20196). They use the idea of ‘display
rules’ to refer to expectations about someone’sabielr in relation to which emotions to
express and which to hide. The work of an asyluhcitmr who has to conform to display
rules in order to facilitate interaction and a tiug relationship with their client, whilst at

the same time performing appropriate emotionalaleses so that they appear professional
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and are seen to be corresponding to organisattsplay rules can, therefore, be seen to

involve a significant amount of emotional labows Mdestaby found.

Westaby's research suggests that solicitors oftere io resort to deep acting to convey
emotions that they are not experiencing in ordeddeelop trust or confidence with their
clients. Similarly, it highlights that solicitors ay also engage in such deep acting to
suppress emotional responses that they are exp@gemn order to maintain client
confidence or a ‘professional’ demeanour in frohtalleagues or managers (2010:160).

Indeed, as Westaby writes:

There is clear tension between the desire to peduthentic emotional displays of
empathy and sympathy towards the client and dewelopsting relationship, and the
understanding that to do so completely may wellltaa becoming too emotionally
invested in the client's case. This might in faegult in the inability of the solicitor
to maintain the desired level of detachment from tlase, which is regarded as
unprofessional, as well as affecting the emotiamal-being of the solicitor (2010:
161).

In the above extract, Westaby highlights a numlbéeg points which | found relevant to
the experiences of the solicitors in my study. Témsion between being empathetic and
sympathetic towards a client whilst not wantingozome too emotionally invested in a
case; remaining detached from a case in line withdemands of conducting oneself
professionally; and dealing with one’s emotionalllskeing when carrying out asylum
casework were all prevalent issues amongst my mesgaarticipants, as | will go on to
explore below.

7.2.1 Emotional Labour and the Emotional Well-Being of the
Solicitor

In Westaby’s study, solicitors spoke of finding difficult to deal with listening to
emotional and often traumatic accounts when workiuithy asylum clients. The need to
remain emotionally resilient whilst working withihe asylum process arose as an issue
during practitioner discussions of a breakaway samat the Scottish Refugee Council’s
2010 annual conference entitled: Fresh Start? The new Government's agenda for
reforming the asylum system in the Ui€ld at Hampden Park in Glasgow. Discussion

around this topic was largely introduced by the lasy and immigration solicitor
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facilitating the session. In talking about someha reasons that it is difficult to get the
‘right’ decision on asylum claims and appeals ifatten to credibility findings, he

mentioned an article by Herlihy and Turner (2000)it, Herlihy and Turner suggest that
apparent inconsistencies, and thus a perceivedofaciedibility, in asylum accounts may
be attributed to an interviewer’s reluctance to @esknants questions which may not only

re-traumatise the claimant, but also traumatisertezviewer (2009: 186-7):

Sol I: I've interviewed many asylum seekers and obvpudKBA case owners
interview lots of asylum seekers and one of thatgdifficulties is that when you
conduct an interview with an asylum seeker and s@utrying to get them to give
you their account, you can see that you are, inesmstances, putting them through
a process of ‘re-traumatisation’. What the psycluaxperts say about that is that it
also has another effect...what you also get isdarme by the interviewer. It might
be by the decision-maker, it might be by the lawpecause actually it's quite
traumatic §light laugh to hear someone tell you about some of their eapees. |
can certainly think of a number of occasions whare had clients who’ve had to
disclose to me experiences of rape and that’s takeawful lot for them to be able to
do that. And this is ilNO way to devalue their experience, butaikes a lotactually
to sit there and take that account from them as veld so, what the experts have
shown is that many interviewers will actually avasking these questions, ‘cause
they can sense the trauma that they may feel innhato hear those accounts
especially if you do this work day-in-day-out. Sleette’s a real risk from the
interviewer’s perspective thgou doyou find yourself trying to avoid traumatising
yourself.

(Fieldwork (transcribed notes from recordih@9 /10/2010)

The solicitor in this example admitting that he lodten felt uncomfortable about asking
clients certain questions because he knows thatilitresult in a kind of vicarious
traumatisation lends support to the arguments rbgdderliny and Turner (2009) on this
matter. Such avoidance strategies adopted by ieteevs and decision-makers would also
result in them not having to incur the same kinddemands to perform the emotional
labour required to either facilitate these kindsrdéractions or merely just to provide a

response during them.

One solicitor who took part in my research, SabcB, spoke of the difficulties that he had
experienced when dealing with the traumatic anemoftisceral accounts of clients’

experiences. He commented that he often foundchirsgeto such accounts difficult to deal

'8 A student from another university who also attehtleis session of the conference asked if the group
would mind her recording the discussion on heragibbne for future reference. The group agreed and
following the session, | approached Solicitor Iexplain my research and ask his permission to ise h
comments once transcribed in an anonymous fashianyi thesis. He agreed and so his comments in the
extract above are a transcribed account from tberdéng that the student e-mailed me after theeranice.



140

with. The week that | conducted my interview witimhwas his last week of employment
in the firm in which he had trained and worked a®kcitor for several years. He revealed
in our pre-interview discussions that he had detitte move to a firm where he could
focus on immigration law, in part, because hedslthough he’d ‘had about all [he could]
take’ of asylum law practice (paraphrased fieldap&olicitor B Interview, October 2011).
When | asked him, during our interview, about emmadi and casework | enquired about
whether the difficulties he had experienced witlsthissues formed part of his decision to
concentrate on immigration law and he concededitheds one of the contributing factors
(Solicitor B, Interview, October 2011). Solicitor $oke about how he would often set
breaks during meetings when he was taking a cfiestatement in order to ‘take a
breather and to give him a break or relief frostdning to their accounts of persecution.
He also explained that he used to talk to his parabout what he had experienced during
his working day, but that he had stopped doing eisause he didn’'t want to burden her
with such problems and risk also upsetting hercdntrast to Solicitor B’s experiences of
struggling with the emotional burden of carryingt @sylum casework, others did not
explicitly recognise or feel they experienced el responses to their clients’ accounts

of persecution.

7.2.2 Dealing with Emotions: Gallows Humour

In Westaby’s study, the solicitors interviewed filat training in how to deal with such

emotional experiences would be useful. This isan&eling that was shared by the legal
practitioners with whom | spoke with some commegtimat they did not think it would be

‘taken up’ by solicitors if offered (Solicitor Fnterview, December 2011). In certain
circumstances, it was even approached with gentteor and to some extent mock
derision on the part of solicitors when | broachieel subject during interviews (Solicitor

A, Interview, July 2011).

A theme throughout many of the solicitors’ respenge this topic was the fact that one
way of dealing with the emotions and traumatic év@mvolved in their work was ‘gallows

humour’. As one solicitor explained:
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Sol F: you know it's a wee bit like up in the court yoadn a wee bit of gallows
humour and | think it is the same, you will get Hane if you go to the Sheriff Court
Common Room.

(Solicitor F Interview, December 2011)

Solicitor F's reference to the Sherriff Court Commm®oom is a reference to the common
room for solicitors representing criminal law casssthe Sheriff Court in Glasgow.
Another solicitor also likened the humour adoptedasylum law casework to that

undertaken in criminal cases:

Sol A: /I think having a black sense of humour helpsinitely. It's the same
in  criminal as well. You have to be able to makejole of everything,
unfortunately,  which is fine. But Firm X doesna&ve counselling.

(Solicitor A, Interview, July 2011)

This was evident on certain occasions at the Tabwmen | was in a position to observe
the interactions of solicitors. The opportunitydio so did not present itself too often given
the organisation of the Tribunal and their tendetacgpend time waiting on cases in the
‘Reps’ Room'. This is an enclosed space reservedefyal representatives and to which |
was very rarely able to gain access.

On one particular occasion | had agreed with SolidC, a solicitor who had allowed me
to observe her meetings with an asylum client fRakistan, that | would attend the Case
Management Review (CMR) hearing of the client'segdpAs outlined in Chapter 2, CMR
hearings are largely procedural and do not reqiieeasylum appellant to attend. Upon
entering the hearing room | noticed that there wamg/ the Home Office presenting
officer sitting at the desk usually reserved foe thome Office in FFTIAC hearings and
one other person who was sitting at the clerk’«kdgghe back of the court. Knowing the
presenting officer from other cases | had observeassumed the other person was a
solicitor. | took a seat at the back of the coutshort time later a group of legal
representatives entered and sat along beside e dtack of the court; the man at the
clerk’'s desk acknowledged them but did not jointheir conversations. Solicitor C sat
down beside me and greeted me warmly. She seenmwduseand when | enquired
whether she was okay, she explained that this meafirst CMR that she had ddfieUpon

hearing this, the solicitor sitting to the othetesof Solicitor C commented that she would

19 Solicitor C was a trainee solicitor. Trainee sitdics are only permitted to represent clients atrtoand
tribunals in their second year. This is when theyable to apply for their ‘practising certificatétherefore
assumed that this was the first case that Solictonad taken to the Tribunal since being granted he
practising certificate.
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‘be fine’ and that the whole process was easy.hida proceeded to go through the process
briefly with her and told her where she would sitldhe order of proceedings. He made a
comment about how the Immigration Judge was ‘goémntpve his case’ and that it was a
‘one child policy in China’ and then asked Solicito what ‘[her’s was]'. She informed
him that it was ‘imputed political opinion in Patdas, he can't return because he fears the
state but he claims that he is in danger fiadhof the political parties in Pakistan. All of
them’. The other solicitor retorted that ‘he’s beamsy’ and Solicitor C’s reply was ‘I
know, tell me about it’ (Paraphrased FieldnotesTIRTC CMR, 15/12/2010).

Here Solicitor C could be seen to be adopting hunmouliscussing her client’s case; she
seems to slightly mock her client’s claim that heuld face persecution at the hands of all
the political parties in Pakistan. It was not cléashe was using humour because she did
not believe her client and found his case impldasiib whether she was using it as a tool
to mask the seriousness around the client’s claibesit what would happen to him if he
were returned to Pakistan. Although Solicitor C&e wf humour here is not particularly
‘dark’ in the way that ‘gallows’ humour may be umst®od to be, it remains an example of
the use of humour to play down the seriousnessctiéat’s case. It was also interesting to
note how the solicitors referred to their casesyiding the legal issue in the person’s
claim rather than going into any personal detailadding a subjective context to the case.
It could be argued that professional ethics woukl/gnt them from disclosing the details
of their client’'s case; it could also be seen aseaample of the detached approach
solicitors adopt to the cases they work on. It miglso be argued that Solicitor C was
using humour as a way to deal with the nerves aeskspre that she felt about appearing in
front of an Immigration Judge at a CMR at the FTTIlfor the first time. Unfortunately, |
was not able to follow-up these questions with Gl C during an interview because she

did not respond to my requests for her to take ipashe.

Many of the comments about counselling not beingfuls| feel, reflected the need to
suppress emotions in order to appear professiondl @mpetent in fulfilling the
requirements of one’s role. Being seen not to ragdkind of debriefing or training in
how to handle emotions suggests that one is ableope, that one can withstand the
pressures of the job and still do the work wellarRing emotional issues in a humorous
way provides an opportunity to discuss them ingatthearted manner which does not

involve having to disclose emotional stress or etyxthat a solicitor may be experiencing
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in relation to them, thus conforming to the demaatishe profession and projecting an

image of competence.

7.2.3 Remaining Detached and Being ‘Professional’

Certain actors in the asylum process discussedahscious strategies they undertook for
dealing with emotional stress and detaching themsdrom the emotional aspects of their
job in order to remain professional. The followifigldwork exchange with one of the
clerks to the Tribunal illustrates thisfter observing a bail hearing, | became involvedi
conversation with a clerk at the front desk atThieunal. | expressed relief at the fact that
the applicant had been granted bail as so manyisoffamily had travelled up from
Manchester overnight to support him. | made a comrtwethe effect that | would not be
very good at working on the bails if | were to watkthe Tribunal, because | would find it

hard not to get upset when bails were continuaitysed. The clerk responded:

Clerk2: (Shaking head and waving index finger)Ah no, see you can’t be doing
that, there used to be someone, X, who used to hemdk She was sharp, very sharp,
too clever to be working here and she used to dd#ils and used to get all upset
and come out crying because she let herself gahtmived but you can’t. You have
to learn to step back from it and distance yourfseth it.

(Paraphrased Fieldnotes FTTIAC 26/10/2010)

This particular clerk explained that he ‘doesn’0*ganic, stress or anger’ because of his
past experiences of working in stressful situatidhgppeared as though he had adapted
his strategy of distancing himself emotionally fréwms previous job to suit his role at the

Tribunal.

Many of the responses from solicitors in relatiorthe management of emotions and, in
particular, the suppression of emotions in orderemain ‘professional’ depicted the
ability to do this as one which is developed oweret Solicitors spoke of the difficulty
they experienced in doing so ‘at the beginning’tleéir careers and felt that it was
something that is learned by solicitors gradualliie following response demonstrates
this:
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Sol F: | think you just become a wee bit immune to it Bthink, definitely at the
start, | remember one case in particular reallyetipge. The Judge didn’t believe the
client's account because she didn't accept that Skeurity Forces who were
persecuting him would have made him travel to theroside of the city every day to
report. And, it involved something about a donkag ais point was ‘the reason they
made me go every day to report and then come baskiat | could then no longer
make a living in the market, because | was too bymng to report’. She didn't
believe it but in the context of Darfur, Sudan a&mat kind of background you know,
| think it was totally believable and that caselljeaffected me. A lot of the
Sudanese ones did and that was sort of early incamger, they weren't being
accepted as refugees...And that one really annayddffected me, because of what
was happening to people and to their villages arttheir family members. Like, for
example, a guy told me that he was blindfoldedHmutieard his brother being shot
next to him and things like that were really affiegt But, gradually it becomes
slightly less so and you just kind of get on with But it depends; you will
occasionally get medical reports which are reatBtty horrific. Some of the things
that are carried out by certain security forcesaldiers are really pretty horrendous
and they can be difficult, but I think, generaljpu just become a bit used to it.

(Solicitor F Interview, December 2011)

Solicitor F here speaks of being ‘annoyed and &#fdoy cases that he worked on ‘early
in [his] career’. However, he emphasises that galguwstories of torture and trauma
become less affecting and one ‘just kind of geatfsjwith it’. Similarly, Solicitor E spoke

about how learning to deal with the traumatic atpet clients’ accounts was something

that is learned over time:

Sol E: It is hard. And | think it is hard to shut thaf,dbut | think if you have got to
do this job and at the end of the day it is a fmbus, you've got to learn to be able to
see it as that. And I think you can only learn tbe¢r time. | am a lot better at it
now, 3 or 4 years down the line of doing it, thamals at the beginning.

(Solicitor E Interview, October 2011)

The notion that being ‘professional’ means suppngssr marginalising emotive responses
may be seen to reflect the preference within lad legal discourse for ‘value-neutrality’
and ‘rationality’. As will be explained in the nexection, these issues have been
considered in the literature on the specificitie$aav as a discipline and suggest that such
conceptions of ‘professionalism’ may be instilledinternalised by law students during

their legal training.
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7.3 Conducting oneself in a Professional Manner: Lessons
learned at law school

Developing a kind of detachment from cases wasrdegbby the solicitors in this research
as something which is learned with experience. A®laitor progresses in their career,
they are thought of as being better equipped watv o deal with and manage these
emotional responses and the desire to ‘get todveddin a client's case. Such emotional
distancing can be seen as part of the professsati@in of solicitors. This element of their
professional identity is something which scholaavéhidentified as originating in their

training as law students at university and is boupdwith the law’s preference for

rationality and objectivity.

In his discussion of the role that legal pedagolzy$in maintaining professional world
views (2007: 27), Good argues that teaching metlsodd as the Socratic dialogue are
used in law schools to teach law students: ‘a thopgocess that involves finding ‘facts’,
selecting appropriate legal rules, and applyingé¢hriles to the facts to produce a legally
correct result’ (2007: 29). He highlights the distion made between ‘facts’ and ‘law’ in
legal discourse. A ‘fact,” he points out, is sonmeghupon which a lay person can decide,

whereas decisions about matters of law are thevesé judges (2007: 30).

Good draws on experimental research carried ouRigpy and Sevareid (1992) with
students of law and anthropology to show how cotaep of ‘fact’ and ‘truth’ vary
between the two academic disciplines. In Rigby'd 8evareid’s experiment with law and
anthropology students they showed them the filead Birdsby Robert Gardner, which
deals with the issue of warfare in Papua New Guifg@aod, 2007: 31). Their results
showed that the law students took the informati@t tas presented to them in the film as
‘fact’ and used these ‘facts’ to make the casetlier need for ‘codified laws and strong
government’ (Good, 2007: 31). The anthropology shis, by contrast, began by
questioning the ‘facts’ themselves. From this, Rigind Sevareid claimed that there is a
general contrast between law and other social Sfgendisciplines. Lawyers
unproblematically adopt the notion of ‘fact’ andethconcern themselves with ‘general
principles these facts call into play’ (Good, 203Z), whereas anthropologists, owing to

the focus on fieldwork within their discipline, amgore conscious of the contingent nature
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of ‘facts’ and the problems with gathering and gsdata in an unqualified way (Good,
2001: 31).

As Good points out, drawing from the work of otlseholars on this issue, this way of

thinking and approaching problems is internalisgdalv students during their training:

Students are required to concentrate on ‘the strestand text that give legal
opinions power’, rather than the ‘attendant moratl ssocial contexts’ (Mertz,

2002)...Lawyers...internalise during their training tboa way of talking about

problems and the logic that lies behind that waytatking’ (Conley and O’Barr

1998: 135), and this professional discourse isitteans whereby law exerts its
coercive and discursive power (Muller-Hoff 2001).

Similarly, Mertz has undertaken research into tlassvthat law school teach students to
‘think like a lawyer’ (2007). Studying the linguistcommonalities between the classroom
dialogue of first-year contract law courses in eifjforth American universities, Mertz
found that:

[lln the law school classroom...linguistic norms awptured as law students are
urged to give up old approaches to language andlictoand adopt new ones.
“Thinking” like a lawyer turns out to depend in ionant ways on speaking (and
reading, and writing) like a lawyer. This changelasgely a matter of a shift in
language pragmatics (2002: 492).

Mertz demonstrates how law students learn to tegmtl texts as ‘detachable chunk[s] of
discourse’ that can be applied in varying contéktertz, 2007: 62 discussed in Barclay,
2008: 434). In so doing, they learn to marginalise human conflicts and social factors in
stories and focus on the ‘legal’ rules and nornas thay be at issue (Barclay, 2008: 434).
In this connection, and like Good’s arguments cabdve, internalising the training they
are given results in ‘both a way of talking abomlgems and the logic that lies behind
that way of talking’ (Conley and O’Barr 1998: 13fyoted in Good, 2007: 29).

It is possible to suggest, therefore, that the ggecthat lawyers undergo when being
trained at law school may contribute towards themndpable to separate the emotional and
‘human’ elements of an asylum case from the legslies to which that case gives rise.
When solicitors and advocates who took part in mw eesearch talk about ‘learning’ to

be objective or detached from their clients andrthases, this may be conceived as a

development in the professionalisation processasihre started at law school.
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This process of separating the legal and sociahehs of casework also arose when
solicitors in my study spoke about maintaining kaanmes in their lawyer-client
relationships. Such boundaries served not only wayafor them to focus on the client’s
case and avoid becoming ‘too involved’; they wds® aised as a way of managing client
expectations and setting the parameters of the téueelp and guidance that the solicitor

may be reasonably expected to provide the clieneviey represented them.

7.4 Creating Boundaries between Legal and Social
Relationships

The imperative to exercise restraint in relationtiie emotional investment in a client’s
case was expressed by many of the solicitors wbk part in my research, both during
interviews and in exchanges that took place whilsivas carrying out participant
observation at the FTTIAC and at various CPD evamid seminars. For example, the
sentiments in the comments by the advocate anditsolibelow suggest that the
suppression of emotion or over-identification withents is part of a process of

professionalisation which is developed over time:

Adv A: | think I'm too old and hard bitten to be theret b think young lawyers, |

think | can see some people to who that has happdmether thing that | see going
wrong with the young lawyers is over-identificatidrthink | was even guilty of it

myself when | started out in the field. After ale reason that you are doing it is
probably because in some sense you wamotgood And you are aware that the
people you are dealing with are vulnerable in v#iavays and | have seen a
tendency in, and as | say | think | was guilty bfmyself at the beginning, to not
build barriers. | think there need to be barriensdverybody’s interests between the
lawyer and the client. | think yozan't allow yourself to become too involved you've

got to preserve objectivity, you've got to still Ioe the right place to deliver the
difficult question.

(Advocate A, Interview, August 2011)

Sarat and Felstiner (1995) have discussed thigulif§ in the context of divorce lawyers
and their clients in the US. They stress the neethivyers, when carrying out legal work
for someone who may be suffering emotionally oainontext that may be charged with
personal issues, to distance themselves from sliévtiost lawyers keep their clients at a
distance....lawyers work hard to construct a bountiatyween legal and social worlds and

restrict their efforts to the legal side of divorednile leaving the management of the
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client’s personal difficulties to someone else’'rg@and Felstiner, 1995: 57-58). This sense
of not allowing oneself to get too involved in orde focus on the legal side of asylum
was something of which Solicitor E was also conssio

Sol E:.. So you can then feel a more emotional attachmeeclients that you listen to
their story and think ‘This igellish. But, | think at the end of the day, you do have
to remind yourself that you are doing a job. Amalyhave to do that to protect
yourself as well, to make sure you are doing itectty and you are doing it in the
manner of a solicitor and are not becoming too Ivee and missing other points.
And it is always hard if you have created that sbrelationship with a client.

(Solicitor E Interview, October 2011)

In the extract above, it is clear that this saticithinks there is a direct link between
becoming ‘too involvedand failing to discharge one’s professional dutgrapriately by
‘missing points’ that may be important to a clien€ase. The blurring of edges that the
solicitor mentions can sometimes be difficult tam@vwhen trying to build rapport with
clients so that they trust the solicitor and makscldsures about their claim. As the
following extract demonstrates, the same solicias aware of the importance of
maintaining a limited level of formality with cliés in order to create a more equal
relationship:

Sol E: | try to be notinformal with clients but clients don’t call me Ms. X, Inig to
just introduce myself as Y. And most people justakof call me by my first name,
which is different from another generation of sibdics that don’t do that. Not that
they are myfriendsbut | just think it is a more even playing fieldr fwhen we are
talking.

(Solicitor E Interview, October 2011)

The need to maintain an appropriate distance frasex and clients seemed, for this
solicitor, to be in tension with a real concern li@r clients’ wellbeing. Solicitor E appears
to want to maintain a fairly relaxed relationshighaher clients in as far as they call her by
her first name. By not using her title ‘Ms.” wheddaessing clients, Solicitor E wishes to
allow for ‘a more even playing field when [she dmer clients] are talking’. This point
raises important questions around the power dynamgolicitor-client interactions and

relationships, an issue that has also been addrbgsgarat and Felstiner (1995).

Sarat and Felstiner argue that in the contextwdrde procedures, power in lawyer-client
relationships is a ‘complicated resource that, awvee, is constructed and reconstructed so
that its possession is neither necessarily obvmausigidly determined’ (1995: 19). They
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go on to show that this may be due to the diffekimils of knowledge that the lawyer and
client hold in divorce proceedings. Although lawg/érave superior knowledge in relation
to the legal aspects of divorce settlements, dievito have greater knowledge of their
spouses are better able to predict their likelypoese to proposals put forward in the
mediation process; in this way divorce clients@ten on a level footing with their lawyer

in certain negotiations (1995: 58).

The same could not be said, however, of the asyduwncontext. Although asylum clients
will generally have a better knowledge of the ctinds in their country of origin and of
what happened to them in the past, this does ndtttealter the power dynamic with their
solicitor. On the whole, asylum clients are extrmeependent on their legal
representative to help them navigate the legalgg®@nd articulate their claim in a way
that will be recognised in law. Unlike some of ttients in Sarat’'s and Felstiner’s study,
therefore, asylum clients very rarely possess grdatowledge or power than their legal
representative in lawyer-client interactions. Owtngthe vulnerability of asylum clients,
they may tend to rely on their solicitor for heltlwaspects of the asylum process, such as
housing and financial support; issues with whichcgors are not remunerated by SLAB
to help them. Therefore the creation of barrierptotect against over-identifying with
clients, or becoming too emotionally involved ireithcase at the risk of not doing one’s
job properly, also comes to serve as a way of dating the labour and service that a

solicitor is prepared, and expects, to undertakaroasylum client.

7.5 Creating Boundaries and Managing Expectations

Although solicitors in my research emphasised thpartance of maintaining boundaries
with clients in order to remain resilient and erantlly detached from the casework on the
client’s claim and appeal, they also spoke abagiirtiportance of boundaries in relation to
the client’s expectations about the role of thécgol. As mentioned above, because of the
specific needs of their clients, extra demandsoften placed on solicitors for advice and
assistance which falls outwith the remit of work fehich SLAB will pay them. This is

one aspect of the solicitor-client relationship ethseems to cause frustration for asylum
and immigration practitioners and which impacts ategly upon their morale. As the

following interview extracts suggest, this was d¢desed by some to cause additional and

unpaid labour during the course of representiniigatc
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Sol E: The other thing as well is the amount of unpadrk that you do in asylum. |
think that there is a lot of unpaid hours that gaujust in general. And a lot because
your clients do tend to be different from say, daample, a conveyancing client who
knows that you don’t need to see your solicitortlafl time or who understands the
system so they know that you will phone them if y@ed to phone them. But with a
lot of asylum clients, they come in maybe everyetithey get a letter and they want
to know what the letter is about, and they are iedrabout things. They are maybe
on their own and they don’t have friends and they\eery isolated, so they do tend
to want to come in here more. They feel that thegvk you and maybe they blur the
edges of what you actually are to them. And at $iyeu have to say ‘Look that isn’t
what | do. | am not there to sort out your finanoesour housing or your problem
with your flatmate. | can’'t do that for you, youeteto go and see the Scottish
Refugee Council and places like that’. So, you pens a lot of time dealing with
issues that aren’t reallggal issues. But, a lot of these people are on theim ow
they have a very small network and you are oné®htost important people to them
at this point. They start to see you as being tf@r¢hem and they phone a lot and
they want to just pop in without appointments. Aradin maybe a bit of a soft touch,
if they come in and they are there, | will usually out and speak to them and just
say ‘Look, | don’'t need to see you just now | vatintact you when | need to’. And
again all these things do take you away from otvak.

(Solicitor E, Interview, October 2011)

Solicitor E emphasises her comments about mainigiai boundary with clients so that
they do not think that they are friends where skeu$ses the ways that clients might ‘blur
the edges of what [the solicitor] actually [is]tteem’. These boundaries are not created,
however, so that she can maintain an emotionaamtist from clients to prevent over-
identification with them, but instead they serveaasay of delineating what she is or ‘[is]
not [tlhere to do’. In this respect, Solicitor Eltf¢hat assisting clients with problems
relating to their ‘accommodation or finances’ waxt part of her role in that she was not
paid to address them. Solicitor E was wary of spendime with clients ‘dealing with
issues that aren’t reallggal issues’ and by virtue of her building a barrieniztn legal
and social worlds she could set the limits to tap lshe was willing and able to provide a
client. This sentiment was also shared by Solickawho mentioned that often the divide
between legal and social work in asylum casework resgult in clients turning to their

solicitor with any problems that may arise:

Sol A: So yeah, there can be a blurring, | think thasigecially the case with asylum
and immigration clients. You sometimes feel liksagial worker and not a solicitor.
| think | have reached the point where | have mokmwith that, | am just like ‘nope,

not dealing with that, go away’. Because it is eaen you first start to just go
‘yeah, just deal with it’ and it stops you doingatlyou are supposed to be doing.
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(Solicitor A Interview, July 2011)

As with Solicitor E above, Solicitor A appears tave developed a distinction between
dealing with a client’'s problems that may not bgalein nature and ‘doing what [he is]
supposed to be doing’. The need to prioritise thgal’ elements of casework over the
kinds of support that an asylum applicant shoulcekgected to seek elsewhere was also

raised during the interview that | conducted wittivAcate A:

Adv A: People come to you withlegal problem. They aren’t coming to me because
they want a social worker, if they want a socialrkev they will go to a social
worker; they’re not coming to me for counsellinfygthey want counselling they can
go to a counsellor; people come to me becauselihey a legal problem and my
duty is to deliver a legal solution to their legabblem.

(Advocate A Interview, August 2011)

Advocate A’s response reveals the way he conceiféss role in asylum casework. He

separates the legal elements of a person’s probdaailearly defines his role as that of
legal adviser and not as a ‘counsellor’ or ‘sosi@rker’. Again, the work of Sarat and

Felstiner offers useful insights here in relatiorttie different roles that divorce lawyers in
their study fulfilled for their clients:

One lawyer in Massachusettes routinely engagesetmaiour common among

friends, but atypical in lawyer-client interactiorShe reveals extraordinary
biographical detail to her clients, talking at lémgbout her own divorce, health,
finances, housing, and the eating habits of held@m. This lawyer violates the

standard normative understandings concerning apptepprofessional distance,

becoming friend and therapist as well as legal saitviThese multiple roles enable
the lawyer who adopts them to use therapeutic mawnesappeals to friendship to
shape her clients’ definitions of the legally pbssiand, at the same time, blunt any
critique of her performance (Sarat and Felstin@851 58).

The solicitors who took part in my study were egitlly opposed to engaging in the kind of
behaviour described by Sarat and Felstiner in et above. In fact, during a meeting in
prison between Solicitor A and his client, at whickas present, | observed the ways that
such lines between the social and legal worldsoti€isors may become blurred. In the
fieldwork example which follows, the client can Been to be sharing his non-legal
problems with Solicitor A and seeking his help &lation to them. In contrast to the
‘lawyer in Massachusttes’ mentioned above, Solickacan be seen to be maintaining an
‘appropriate’ professional distance from the cliemd refusing to perform the role of
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friend or therapist. | argue that he does this teoprotect himself from any emotional
distress or over-identification with his client kot reinforce the parameters of what the
client may reasonably expect of him.

7.5.1 ‘Unreasonable’ Client Demands: The case of Mr. L

In December 2010, | accompanied Solicitor A toiagr in order to observe a meeting he
was to have with a client being held there for imraiion offences. At the time of our
visit, the client, Mr. L, was facing deportationarprelease from prison and part of his
appeal against this deportation order was thatdaeefl he and his family would be
persecuted if returned to Pakistan. He had thexedecided to make a claim for asylum.
The journey by car to the prison took roughly 4swatés and this gave me an opportunity
to discuss certain issues relating to Mr. L's cadth the solicitor. Solicitor A supplied
some background to Mr. L’s situation. The inforroatithat he provided may be
summarised as follows: He explained that Mr. L leatered the UK on a working visa
granted in the name of someone else and that hedrthued to work and subsequently
brought his family over on this same visa. Mr. ldhhen set up a business and his wife
also worked in the UK during this time. When imnaiion officials discovered that Mr. L
had entered the country ‘illegally’ and then con&d to reside and work illegally, as well
as bring his family to the UK under the same visat he had used, he was sentenced to

two years imprisonment and was charged with peaticking offences.

During our conversation about Mr. L's case, | comted that | thought that it was
unusual that Mr. L had been ‘done’ for people tckihg in this situation, but the solicitor
just mused that it was because Mr. L had broughtdmily into the country. When | then
questioned what seemed to me to be quite an ‘ertrgmil sentence that Mr. L was
serving, Solicitor A seemed unconcerned and wertb@ay that it was in keeping with the
standard sentence for using a false passport.

On previous occasions Solicitor A had mentioned ka L annoyed him. We had gone to
a different prison a week earlier with the intentiaf visiting Mr. L, only to discover that
he had been moved, and during that journey Saligitadvised me:
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Sol A: So, you'll probably be able to tell when we meet ithat Mr. L annoys
me.
KF: (slightly laughing/confused)He annoysyou? In what way?
Sol A: 1 dunno, he just does, he just annoys me.
(Fieldnotes 01/12/2010)

The conversation turned naturally to other mattelating to the visit and so | never got
the opportunity during that day’s fieldwork to dre&wlicitor A further on this. When |
brought it up with him during our subsequent joyrte the second prison, it transpired
that it was not actually Mr. L, himself, who anndythe solicitor but rather his case and
certain factors relating to it. Solicitor A explaih that Mr. L’s family had been in touch
with him regarding the fact that they had no mondy.spoke of how Mr. L's nephew had
turned up on several occasions at his office witteouappointment wanting to speak to
him about this because he was paying for the hthetethe family lived in up in Alloa.
Solicitor A then discussed the possibility that theily could apply for ‘section 4 support’
but that this would mean they would have to acééfpES accommodation, and that he
didn’t think that this is what they wanted. In eaipiing this, he also mentioned that Mr.
L's wife phoned him quite frequently about this teat This prompted him to state in a
quite matter of fact way:

Sol A: And that’s not really my job(!)
(Fieldnotes 14/12/2010)

It seemed that what particularly frustrated Sadici® about Mr. L's case was the demand
put on his time by Mr. L's family members concenimatters that Solicitor A did not
think were part of his remit. These unreasonaldesalicitor A saw it, expectations on the
part of the client and his family in this case apd to be one of the reasons the solicitor
appeared unsympathetic towards Mr. L and duringcoarversation, when | would exhibit
sympathy towards Mr. L’s situation, Solicitor A wduespond by stating that Mr. L was
‘here illegally’. This same issue around finanddficulties also arose during the meeting

with Mr. L, once we were at the prison.

During the meeting with Mr. L, Solicitor A provideaim with an update of the current
situation with his case and dealt with forms tharéquired Mr. L to sign. Solicitor A then
asked how he was doing generally, if he was beawated well and if there was anything
else he would like to discuss about his case. K&tgbint Mr. L started to talk about how

he was worried about his wife because she wasdoiog well’, he went on:
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Mr. L: She has suffered a miscarriage, she has lostathe dnd she is on the phone
to me all the time asking what she should(Blo. L starts to cry) because I'm the
one who brought in most of the money and now I'mhgre and she is very
depressed and she’s not sleeping and the childrenhas to get them to school
(looking at me as Sol A had started to look down ahaway from Mr. L and
concentrated on the letter that the Home Office hadgent Mr. L regarding his
deportation) you know (I involuntarily nod and try to remain composed whilst
still engaged with Mr. L's direct eye contact as hebecomes increasingly
overwrought) they gave her some money for the taxi to schoolsbetis a proud
woman, she doesn’t want to have to ask for momelysihe has no money for the
children and | mean you knovgesturing towards me)you have come with Mr. X,
you must know and/

Sol A: /Uh-huh, is your nephew still paying your familyant, is he still happy to do
that?

Mr. L: (to me again)And my nephew is having to pay the rent you know ary
wife, she’s always worked, she has paid natiormlrance and everything you know
so she thought there must be something, she woaythenbe owed something.

(Fieldnotes 14/12/2010)

The solicitor asked Mr. L to remind him of when had entered the UK and Mr. L
outlined a rather detailed account of business tiopgthe UK under his own name and then
recounted his entry and his family’s entry on talsified working visa that he had used to
remain in the UK. Solicitor A responded that he dmsl wife were working illegally on
that visa and that, because of this, it was ir@huvo the authorities that she had paid

national insurance contributions.

During the whole time Mr. L spoke, outlined in twecerpt above, Solicitor A looked away
from his client and down at his files. This medrttMr. L focused on me and | performed
the emotional labour involved in listening and @sging non-verbally to him. My natural
response was a genuine emotional one (Westaby, 2868) and so it became more of a
struggle to remain composed and display what mightconsidered the ‘professional’
response in keeping with the display rules expectex‘researcher’. Despite the difficulty
| experienced in dealing with Mr. L’s distress, iSbbr A did not appear to acknowledge
Mr. L breaking down and was undemonstrative towdrois during this time. This is
because, | would argue, Solicitor A was trying éfrain from entering into a discussion
with Mr. L about matters which he felt did not falhder his remit as legal adviser. Sarat
and Felstiner have claimed that: ‘In the face ohtocwed client demands for the
“unreasonable”, lawyers restate technical or gjfatdifficulties, try to recast reasonable
goals into acceptable outcomes, or simply changestibject. They do not directly tell
their clients that they are being unreasonablefgiSand Felstiner, 1995: 57). In this way,
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marginalising the non-legal aspects of Mr. L's peolis and emphasising the legal
elements of his case allowed Solicitor A to manktyeL’s demands for help into those
which he viewed as having more ‘reasonable goBlg’asking Mr. L to ‘remind’ him of
the facts of his ‘criminal’ case Solicitor A coute seen to be reverting to a discussion of
the legal issues of the case in order to steeernldeunter away from being an emotional or
subjective one and back on to being a formal, die@and professional meeting centred
on the legal nature of the two men’s relationsBip.ignoring Mr. L, in this manner, and
then moving on to change the subject back to tbis faf his case, Solicitor A could avoid
having to tell Mr. L that he thought he was beimgaasonable because, as he had revealed
to me earlier, he did not feel that dealing witk firoblems Mr. L was raising was ‘[his]
job’.

7.6 Conclusion

This chapter has examined the emotional labour tw@icitors undertake when

representing asylum applicants. Interviews andudisions with the solicitors who took
part in my research suggest that asylum solicittften have to suppress emotional
responses during their casework in order to mairgaprofessional demeanour. Listening
to harrowing accounts of persecution their clidmise experienced in their countries of
origin resulted, for solicitors such as Solicitor B needing to take breaks during
interviews in order to compose themselves and appeeontrol’ in front of their clients.

Solicitors in my study had diverse strategies fealohg with the emotional or distressing

aspects of their casework. Solicitor B revealed tha would sometimes discuss these
matters with his partner, though he was wary ofdnain that such discussions might put
on their relationship in that he didn’t want to rthepset her and so he would generally
keep this information to himself. Other solicitaw®re less forthcoming about how they
dealt with the stress of dealing with asylum cas&wmany felt that learning to deal with

these aspects of the job were part of conductinfp $egal work. The more experienced
legal practitioners, such as Advocate A, were explabout the strategies they had
developed in order to address these matters. Atlv@capoke about how he deliberately
tried to maintain a distance from clients in ordernot become too affected by their
accounts. He also stated that becoming ‘too inwlvath clients was something that a

legal practitioner may do at the start of theireesy but which they soon have to learn to
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grow out of in order not to burn out from their Wot have argued, in this chapter, that
learning to suppress emotions and maintain objpegtare skills which are learned by
solicitors during their time at law school. In Ieeng to privilege accounts for the legal
issues to which they give rise and marginalise tlnenan conflict or social context
contained within them, solicitors are able to idgnivhat aspects of casework that they are

expected to deal with.

Another way of identifying the type of work thatwbuld be reasonable to expect solicitors
to undertake was whether they were likely to ged par the work by SLAB. Additional
demands or requests for assistance by asylum lwhich related to issues around
housing or finances were viewed by solicitors to fa#ing outwith their remit. In
maintaining boundaries between these requestotmalgather than legal work, solicitors
were better able to manage the expectations oftslisteering them towards more

reasonable goals or acceptable requests for asssta
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8. Cultures of Disbelief? Criminalising Discourses in

UK Asylum Procedures

The last chapter examined aspects of the asyluryelaglient relationship and focused on
the emotional labour of solicitors involved in repenting an asylum applicant at appeal.
This chapter considers the ways that a crimingisiiscourse around asylum seekers
permeates the asylum process. It will also exarhme this discourse of criminalisation
and disbelief extends to the solicitor-client riglaship and the impact that this may have
on solicitors’ views about the believability of thelients and the role that solicitors think
they themselves play during an asylum appeal. treroto define my use of the term
‘criminalisation’, the chapter will begin by brigfexamining some of the current literature

on this topic.

8.1 Immigration Detention: Criminalisation in UK asylum
legislation and policy

Banks argues that ‘current approaches to asylune\areative of approaches to crime and
punishment’ (2008: 43). In order to understand meckevelopments in asylum legislation
and policy, he contends, one must consider therigiit of penal and criminological
theory. This is because, according to Banks, deweémts in asylum legislation and policy
increasingly borrow from crime control mechanismghim the criminal justice field and
‘only make sense if asylum seekers are problenthsedeviant and dangerous’. Thus, he
argues, such developments reflect a general tepdewards the criminalisation of

asylum seekers and refugees (Banks, 2008: 43).

One such development is the use of detention ifugsyand immigration procedures.
Welch and Schuster (2005a) point out that pricka88 there were no permanent detention
centres in the UK, although detention was used dmes cases, it was deemed an

exceptional measure and was rarely employed (208%4:. By 2002, however, detention

%0 Where immigration detention was used, immigrams those seeking international protection were
detained in prisons. In Scotland, people were dethior immigration ‘offences’ in Greenock Prisamdaat
Cornton Vale.
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had become a key feature of UK government politgtireg to immigration control, with
the Home Office explicitly stating in its white papentitledFairer, faster and firmer: A
modern approach to immigration and asyltimt ‘detention is now an essential element of
the UK’s immigration policy’ (Home Office, 2002: @a4.74 in Banks, 2008: 44). Apart
from recent undertakings on the part of the UKBAetad the detention of children for
immigration purposes (Home Office, 2010) the uséetention remains a key tool in the
UKBA'’s immigration control policy. Indeed, the lasto decades have seen a significant
increase in the number of immigration removal e@niwith the establishment of no fewer
than 10 immigration removal centres across the YR@O5 (Schuster, 2005: 614). The
management of these has largely been outsourcedvate companies; however, three
are, in fact, run by HM Prison Service (SchustéQ=® 614).

As has been explained elsewhere in this thesi€liapter 2), where a person’s claim for
asylum is subject to a Fast-Track process theYikely to be detained in an immigration
removal centre whilst the UKBA makes an initial dean about their application. In
addition, many asylum applicants are detained Wolg an initial refusal of their asylum
claim by the UKBA before their appeal is heard. @gvio this, some critics cast doubt on
government claims that detention is generally uaethe end of the asylum process prior
to deportation’ (Schuster, 2005: 612) and pointtbat detention is imposed on people at
all stages of the asylum process. Thus, becausg people applying for asylum may be
detained while their claim is being decided, imratgrn detention and its potential impact

on asylum appeals is also a significant considemdbr this research.

Several NGOs and campaigning organisations chadlémg use of detention in these Fast-
Track cases, as well as its use more generally.NG®G® Bail for Immigration Detainees
(BID) highlights in its reporA Nice Judge on a Good Day: Immigration Bail and Right

to Liberty (2010), that despite the power to detain being eratbxtensive, it is not
‘unfettered’ (2010: 10). BID emphasises the facttiprinciples which set limits to
detention powers have been developed through bathestic and international case law
(BID, 2010:10%" In addition, BID points out that immigration dation, unlike detention
in the criminal justice system, is meant solely &iministrative purposes to enable the
UKBA to carry out its functions more efficientlyt should not be used in a punitive

manner (BID, 2010: 8). In spite of this, there dh®mse who question the purely

L A discussion of these developments in case lav doe fall within the scope of this chapter, fofulier
discussion of these principles see Clayton 2010.
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administrative function of detention and argue ihatust be viewed as a further measure
in the UK’s increasingly ‘punitive approach as apense to asylum seeking’ (Banks,
2008:44).

Similarly, Hailbronner argues that irrespectivenfether their entry into the UK was legal
or not, the detention of asylum applicants is darference with their fundamental rights,
and that due to the fact that it affects people at®in need of international protection,
detention inflicts ‘a treatment upon them which idertheir claim for a secure residence
right’ (2007: 65). Hailbronner makes the point thedtrictions on someone’s liberty tend
to be used as a form of punishment or to prevenose dangers to the public order’
(2007: 65). For his part, Banks argues that in ofde the government to push through
such restrictive and draconian policies as the afséetention, asylum seekers must be
constructed as deviant and criminal. The asylumiegn is, therefore, portrayed as a
dangerous and deviant other who is intent on etiptpthe asylum process in Britain. As

he writes:

Thus, to maintain an asylum policy underpinned étyilvution and deterrence an
image of asylum seekers and refugees as a cringicaloother- a monstrous,
dangerous and deviant figure must be evoked andtamaed. As such they are
categorised as a social threat that must be cattain excluded...Thus, it is argued
that states actively construct criminal represematof asylum seekers and refugees
through discursive and legislative responses thatesto convince the population
that such groups are a problem (Banks, 2008: 49)

In a similar vein to Banks' argument in the extratiove relating to the discursive
construction of asylum seekers and refugees askdepn to the citizen population, Welch
and Schuster have also explored the ways that almpanic over asylum seekers operates
in the UK. The panic works in such a way that pedglieve that the use of controversial
detention practices is justified (Welch and Schys?®05b: 403). Welch and Schuster
adopt Cohen’s term ‘moral panic’ as a theoreticaimfework through which to compare
the responses to asylum applicants in the UK amd US. As they explain, Cohen
extensively developed the concept of moral panicretation to the production of
heightened concern to Mods and Rockers createtidyublic, media and politicians in
the late 1960s (Welch and Schuster, 2005b: 399).Mdral panic that was created around
these groups of youths was used to justify theaideeavy police powers and a greater
investment in criminal justice measures. They erpthat, according to Cohen, a moral
panic occurs when: ‘A condition, episode, persargroup of persons emerges to become

defined as a threat to societal values and inteiteshature is presented in a stylized and
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stereotypical fashion by the mass media and pialit& (1977: 9, quoted in Welch and
Schuster, 2005b: 399). Welch and Schuster also thatiein applying the moral panic
concept to asylum seekers, Cohen has argued that:

Governments and media start with a broad publiceonsus thdirst, we must keep
out as many refugee-type foreigners as possi®epnd these people lie to get
themselves acceptethird, that strict media criteria of eligibility and ttefore tests
of credibility must be used. For two decades, tleglianand the political elites of all
parties have focused attention on the notion ohugeeness’. Thisculture of
disbeliefpenetrates the whole system. So ‘bogus’ refugedsaaylum seekers have
not really been driven from their home countriesduse of persecution, but are
merely ‘economic’ migrants, attracted to the ‘Horfegt’ or ‘Soft Touch Britain’.
(2002: xix; emphasis in original; quoted in WeletdeéSchuster, 2005b: 400).

Cohen’s argument that ‘a culture of disbelief pestes the whole system’ is one shared by
most refugee charities, NGOs and campaigning osgéons in the UK (Asylum Aid,
1995; 1999; Amnesty International UK, 2004; the hMead Foundation for the Care of
Victims of Torture (latterly, ‘Freedom from Tortyre2009; UNHCR, 2005; Independent
Asylum Commission, 2008; Immigration Advisory Seej 2009). Souter has examined
the research produced on this topic by these osgaons and notes that they have shown
that Home Office decision-makers tend to base ttmibelief of asylum applicants on
‘subjective and speculative arguments; unsubstadtiassumptions about asylum seekers’
behaviour, beliefs, motivations, actions and knalgks bald assertion; and fallacious and
disingenuous reasoning’ (Souter, 2011: 49). MorgoS8euter argues, when assessing the
credibility of asylum applicants, caseworkers haéeen found to have engaged in what,
drawing from Trueman (2009), he calls ‘the manufeetof discrepancy’. This is where
decision-makers focus disproportionately on apgadestrepancies in peripheral factors in
a person’s account and use these inconsistencjestify their decision to disbelieve the

entire asylum claim (Souter, 2011: 49).

Although, as Souter argues, reference to the @dstef a ‘culture of disbelief’ has been
overused to the extent that it risks being seesoasething of a cliché, claims made by a
whistleblower and former UKBA employee about helleagues’ treatment of asylum
applicants and their claims demonstrate that,eabthice within which she worked at least,
a ‘culture of disbelief’ permeated the decision-ingkprocess (Taylor and Muir, 2010).
Louise Perrett, who made the allegations againstekeolleagues, worked as a UKBA
case-worker in Cardiff over a period of three artthd months. Perrett recounted how she

witnessed asylum applicants being treated in ailepstide and indifferent manner by
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UKBA staff, explaining that on one occasion she wadsgised to refuse a difficult case and
just ‘let the tribunal deal with it’ (Taylor and My 2010). On her first day she was told by
a senior member of staff that: ‘If it was up to [nie take them all outside and shoot
them’, referring to asylum applicants (Taylor anduiM 2010). In addition, Perrett

described how a stuffed toy of a gorilla named‘¢mant monkey’ would be placed on the
desk of whoever had granted an asylum claim sothiegt could be subject to ridicule and

condemnation from their fellow staff members.

In spite of the fact that the UKBA failed to addsele specific claims made by Perrett, as
Souter highlights, and perhaps conscious of thciems levelled against it, the Home
Office has adopted the term ‘culture of disbeliafits own guidance to staff. In the Home
Office’s code of practice on dealing with asyluneldag children, Souter notes, it refers to
not becoming ‘caught up in a culture of disbeli€outer, 2011: 48). The ‘culture of
disbelief’, and discourse of ‘bogus’ or ‘genuinesylum applicants outlined by Cohen
above, however, operate on all actors within thduas process and not only those first-
instance decision-makers within the Home Officendars such as Kyambi (2004) have
argued that those working within refugee statusm@nation procedures fail to appreciate
that the product of the so-called ‘genuine refugesinot be extracted from the process
which creates it. We must, she urges, examine thAgswhat the process creates the
conditions under which someone might be perceigeal ‘genuine’ or alternatively ‘bogus’

refugee or asylum seeker.

8.1.1 Asylum in the UK and Discourses of ‘Genuine’ and ‘Bogus’
Asylum-Seekers

In her work on refugee status determination praegskKyambi (2004) explores the way
that refugee law constitutes the figure of the (gea’ refugee. Drawing on post-structural
theory, she argues that the presumption that decisiakers in the asylum process simply
serve a declaratory function in deciding who ‘is*is not’ a ‘genuine refugee’ is based on

a logic that denies the constitutive role of th@was process (2004: 26). She states:

The assumed declaratory nature of the decisionefugee status uncouples the
process from the product. The process of determingfugee status is assumed to
have no connection with the product of that proctss refugee. This belies the fact
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that the refugee is, in fact, constructed in law thg process by which he is
recognised as a ‘refugee’ for the purposes ofdte(R004: 26).

According to Kyambi, this has turned the discounserefugees in the UK into one of
‘genuine’ and ‘bogus’ asylum-seekers because thgicl of the asylum process which
presumes identity to be self-evident and pre-existfows doubt to be cast on the validity
of a refugee’s claim during the asylum process 42@9-32). Kyambi’'s argument here can
also be seen to relate to points that were devdlopéhe previous chapter (in Chapter 7)
about the self-evident nature of the ‘truth’ asikd in legal disciplines. In that chapter, |
discussed how Good has written instructively on dedinition of ‘truth’ as it differs
between legal and social scientific disciplines ¢&02007: 29-37). In Good’s terms,
therefore, legal practitioners’ and decision-makassumptions about whether a person is
a ‘genuine refugee’ or not is a reflection of taedency within legal or juridical structures
to adopt a positivist stance and presume that ikeaa ‘essential’ or ‘true’ answer to this.
Where a solicitor takes the view that a client @itts or is not ‘genuine’, therefore, this

shows a lack of recognition of their constitutiaderwithin the asylum process.

Maclintyre (2009) has argued that solicitors oftederestimate their instrumental role and
the significant level of agency that they exeraigthin the asylum process. She suggests
that such agency and instrumentality of asylumcgolis during asylum cases has been

sorely neglected in the literature (2009: 180)uarg that:

Ignorance of the instrumentality of representationthe refugee determination
process damages both academic understandingugeeefaw but more importantly,
damages the law’s ability to protect refugees frefoulementnd violations of their

human rights (2009: 181).

The solicitors in my study did not always appearegard their role in the construction of
asylum narratives to be an instrumental one. Mgidig arguments will be considered
below in relation to the discussion of empiricaldings made during my research with
legal representatives. The clearest examples oflig®ursive constructions used against
so-called ‘non-genuine’ refugees in the asylum ess¢c from the current research,

however, were during bail application hearings.

It is to such depictions and discursive represemtatof asylum applicants as criminals and
deviants made during the course of immigration badrings that this chapter now turns.

Exploring what occurs on a daily basis at theseihgs reveals how discursive responses



163

by the state which further the criminal represeotabf asylum seekers are articulated in
the linguistic and performative practices of Hom#id@ presenting fficers (HOPOS or

‘presenting officers’) and other immigration ofads.

8.2 Immigration Court Bail Hearings and the Criminialisation
of Asylum Applicants

Immigration bail hearings are court hearings dukiiigch an Immigration Judge considers
whether or not to grant an application for baileesde made by a person subject to
immigration detention (BID, 2011: 13). Bail hearsn@re usually heard by a single
Immigration Judge sitting at the FTTIAC. If the Ingration Judge decides to release the
person on bail, then the hearing is also used ttdhge conditions of that person’s balil
release. The applicant has the right to attendhiering though their participation is
usually facilitated by way of video-link with theeténtion centre where they are being
held. Also in attendance are an applicant's legarasentative, a clerk, a Home Office
presenting officer, an interpreter where necessan, if they are able to attend, people
who are to act as cautioners for the applicantaétioner is someone who is willing to
provide the bail sum to the Home Office as an asme that the bail applicant will not
‘abscond’ or run away while released on bail. la #ipsence of this added incentive to bail
applicants to maintain contact with the immigratearthorities, Immigration Judges are not
usually inclined to grant bail. This is in line Wwitdvised procedures in Guidance Notes
issued in 2011 by the President of the FTTIAC tanigration Judges (FTTIAC Bail
Guidance, 2011). The Guidance Notes advise Immagrajudges that they should
consider the following when deciding on whethegtant an application for immigration
bail:

4. In essence, an Immigration Judge will grant bdiere there is no sufficiently
good reason to detain a person and lesser measargeovide adequate alternative
means of control. An Immigration Judge will focmsparticular on the following
three criteria (which are in no particular orderhen deciding whether to grant
immigration bail.

a. The reason or reasons why the person has b&eneik
b. The length of the detention to date and itdyiketure duration.
c. The likelihood of the person complying with cdiwhs of bail.
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...In practice it is often not possible to separate issue from the others and
Immigration Judges will need to look at all theamhation in the round.

(FTTIAC Bail Guidance, 2011 para. 4)

Deciding on a bail application is therefore desaditas an exercise in risk assessment.
However, as can be seen from the guidance to Inatnogr Judges above, where means of
control which are less severe than detention aaédadole, these should be used in the place
of detention. Such measures may, for example erétathe use of reporting with the Home
Office or at a local police station on a regulasibaObservation shows though that this is
not the decision often taken by Immigration Judd@sng immigration bail hearings.

Over the course of my time spent conducting pgici observation at the FTTIAC in

Glasgow, | observed immigration bail hearings utadean there during the period August
2010- June 2011. Initially they served as a waynfierto gain access to solicitors whom |
had identified as potential research participatitsoon became apparent, however, that
bail hearings were significant for this researchtivat they presented examples of
discursive practices which worked to criminalisglas applicants and adversely affect
perceptions of not only their credibility but aldeir moral authority and good character.

At the FTTIAC in Glasgow, there are two hearingmsodesignated for immigration bail
hearings. One is set up with the equipment anditfasi required to conduct video-link
hearings and the other is used because it is tigedtiof all the hearing rooms, which
means that there is more space between the Immoigratdge’s ‘bench’ and the desk
where the applicant sits when present in court. e clerks explained the reasoning
behind this to me one day as we moved from theovimk court to the hearing room
where immigration bail proceedings would be hearthe presence of the applicants who
had been brought through from Dungavel:

Clerk 1: Well, they prefer to hear the bails in the biggeurt because in the past a
chap applying for bail got rather angry and threglass of water at the Judge and
went for the bench. So they like to keep a distamm&. And, we don’t have water
for the appellants anymore.

(Paraphrased Fieldnotes, FTTIAC, (8/10/2010)
The approach of the FTTIAC described by Clerk 1 sdmately sets up an attitude of

mistrust between the person requesting bail reléase immigration detention and the

officials of the state and court. This is repreéagwe of what Banks refers to as the process
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of ‘othering’ of asylum seekers in that it immeeigt attributes an inherent deviance or
malicious intention to them. It implicitly depicteem as untrustworthy and what Banks
calls ‘threatening outcasts’ (2008: 49). Such repngations can be seen to be perpetuated

during the language used in immigration bail heggin

On witnessing proceedings at immigration bail hegsj one is immediately struck by the
loaded language invoked by the representative ef dtate. The following fieldwork

extracts typify the approach taken by immigratidiic@ls during such hearings:

Immigration Judge: Mr. X, would you like to begin?

Home Office Presenting Officer (HOPO): Thank you M’am. The Home Office
would seek to oppose bail....Mr X has used falsmidwnts, the Home Offic@bhors
the use of false documentation.....he th@seivedus...Also, M'am we are convinced
that if he is released he wgb to ground..

(Fieldnotes Bail App.2. 31/08/2010)

HOPO: ...the appellant hateceivedhe authorities of the UK.

(Fieldnotes Bail App.1. 31/08/2010)

HOPO.....it's deception M’am. Nothing more, nothing lesse..are very worried
that if releasedhe’ll go to ground...and so we’d rather keep him where we can see
him for the time being...

(Fieldnotes Bail App.1. 17/09/2010)

The use of ‘us’ and ‘we’ to refer to the Home Odfiand the UK authorities also suggests a
collective ‘us’ that is opposed and contrastedhi ‘them’ constituted by those who are
held in immigration detention. This can be seeram®xample of the type of ‘othering’
processes in asylum legislation and policy thatk8ahescribes as akin to that in criminal
justice systems. The use of words such as ‘deceied ‘deception’ to describe the
actions of bail applicants and ‘abhors’ when refgrito the Home Office’s stance on the
behaviours of these groups illustrates the wayshih@h applicants are depicted as deviant

and almost despicable during the immigration bedring process.

While attending immigration bail hearings, | obssivthis same HOPO regularly using
very similar language in relation to bail applicaritie often sought to construct an image

of the applicant as a deceptive or fraudulent iidial with many resources at their
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disposal to remain undiscovered by the UKBA shdbkly abscond. On one occasion, he

continually referred to the person applying forl laai ‘the subject’, stating that:

HOPO: If you look at his immigration history M’am, it ideplorable.He has
deceived the authorities and he’s been backed ygebgle who have known what he
was doing. Now, he seeks to frustrate the remon@igss by submitting a claim for
asylum which in light of his immigration history $gmplyintolerable M’am.

(Paraphrased Fieldnotes FTTIAC, 17/9/2010)

Similarly, a different, female, HOPO would also utgly use language which conveyed a
sense of deviance or sense of criminality on thregdahe bail applicant. During one of the
bail hearings that | observed, this presentingceffrepeatedly stated the applicant was ‘a
prolific offender’, without elaborating on this aation or providing further information
to support her claims. The Immigration Judge irs thearing did not ask her to provide

such information or to explain her reference todpplicant as a ‘prolific offender’.

In order to counter the Home Office’s depictionstioéir clients as deviant, solicitors
representing detainees applying for bail regulathgmpted to portray their client as an
honest individual who complied with authority. Axaenple of this was during a bail
hearing where the solicitor sought, amongst othergs, to emphasise the community

work that the bail applicant had undertaken:

Solicitor: My client did not come to the attention of theharities through crime,
M’am. And heis making efforts to regulate his stay in the UK. Ik a history of
being active in the community M’am and is well regd by those that he has being
doing voluntary work with. My client would also cqhy with all bail conditions that
M’as is minded to pose on him...that's all M'am tigd if | can address any question
that you might have about his time in the commuhity

(Paraphrased Fieldnotes Bail App.2. FTTIAC0812010)

In the above extract the solicitor can be seenetdrying to create an image of the bail
applicant as upstanding or of good character. Seffbrts on the part of legal

representatives are designed to try and steeriskhassion of the bail applicant away from
the deviant and threatening individual that the @SRpaint them as. In fact, solicitors
will often open their submissions by stating thatit client is ‘no threat to society or the

state’, or, as one solicitor submitted:
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Solicitor: My client is a good candidate for bail, he posesddanger to public health
or security.

(Paraphrased Fieldnotes Bail App 2 FTTIAC, 222000)

The representative for the Home Office frequentigponded to this by using the fact that
bail applicants may have entered the country uage documents to suggest that the
individual is dishonest or fraudulent. Althoughgtliioes not suggest that the bail applicant
is a threat to society or the state, it createsemses of illegitimacy around the balil
applicant’s presence in the UK and brings theirahoharacter into disrepute. Bohmer and
Shuman argue that because entering the countryg u$iaudulent’ documents is
symptomatic of many people’'s experiences of clagmasylum, they are therefore

‘criminalised’ from the outset of the process besgaaf this (2008: 82-3).

Judgements about an individual's character seesxtnd to those made about the people
standing as cautioners in a bail hearing. Duringge drearing the Home Office
representative pursued a line of questioning ofajyalicant’s sister, who had undertaken
to provide the bail sum, which went into the reassine did not do anything about the fact
that her brother was living in the country ‘illeyal prior to his detention by the
immigration authorities (Fieldnotes Bail App.3. 8/2010). She responded that she was

not aware that he was not allowed to be in the hiiyever, bail was refused.

In another hearing, the person posing as cautiasrthe bail applicant’s brother-in-law.

The Home Office representative argued that in et pe had been ‘unable to control’ the
applicant and that he would fail to do so againhén refusal of the bail application, the
Immigration Judge relied on this point to sugglst the applicant’s brother-in-law would

not be able to make sure that he stuck to thedoaitlitions imposed on him. By judging

this cautioner to be inadequate at meeting the ddmaf the role, the Immigration Judge
seemed to offend him. This became apparent follgwvtire bail hearing where he caught
up with me as | left the Tribunal and initiated gersation outside the Eagle Building. He
asked what | thought about the outcome of the lxaking and went on to try and justify

the fact that he was unable to stop his brothéawnbreaking immigration rules:

Cautioner: What she said though, that | didn’t control hihbw can you control
another person? | mean, | couldn’t! You can't, ittgpossible innit?’

(Fieldnotes Bail Apps 31/08/2010)
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He seemed extremely upset and it definitely stnekas though he felt that the refusal
was partly a judgment about him. It appeared asghde was trying to defend himself to
me, or make a case for his brother-in-law’s reledtsseems, therefore, that explicit or
implicit judgements about one’s character also @¢du said to extend to those who

provide the money to secure a detainee’s balil.

8.2.1 Undermining an Opponent’s Claims through Non-Verbal
Communication

It was my experience that there were more obsemaebgil hearings than asylum appeal
hearings on any given day. During my time speneobsg bail hearings, | noticed that
one of the HOPOs who regularly appeared at bailiingswould use forms of non-verbal
communication to express his reactions to the sskiomns of solicitors. He would often
look at the clerk who mainly dealt with the bailah@gs and also at me faux shock or
mock disgust during solicitors’ representationsadidition, | noted that he tended to clear
his throat or cough when solicitors made claimarguments in favour of their client that

it seemed he did not to agree with.

| found this particularly difficult to deal with @non one occasion was unable to hide my
annoyance, rolling my eyes and deliberately lookingthe other direction. After the
hearing the HOPO approached me to try and explaynhve had looked at me in the way
he had:

HOPO: See the reason | looked at you aghast therepeeasuse that solicitor there
was trying to get the judge to make a decisionhenlégacy case and she can’t do
that.

(Fieldnotes, Bail App.4. 31/08/2010)

It seemed to me, therefore, that this amountednt@cknowledgement of a strategy of
undermining solicitors and their clients in a narhal manner. | wondered if this was
normal behaviour for this HOPO or whether he wasmmted to act in this manner

because, by virtue of my presence in the hearionffeted him an ‘audience’ for such non-
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verbal performances. However, on talking to thekcho oversees bail hearings, it

seemed that the HOPO would usually conduct hinisetis way:

Clerk3: He’s just a total joke. | mean have you seen thg el look at me and
pull faces and I'm meant to be impartial? He shotlltbe doing that, it makes it
really difficult for me.

(Paraphrased Fieldnotes, FTTIAC, 8/9/2010)

The question of the conduct of this HOPO and thregieed impartiality of those working
at the FTTIAC is an important one. As mentionedviznesly (in Chapter 2), research into
onward appeals in the asylum process in Scotlanehte that there is a perceived lack of
impartiality on the part of the FTTIAC in relatida asylum and immigration cases (Craig
et. al, 2008). Given this HOPQO'’s behaviour areldtificulties that it posed for Clerk 3, it
would be easy to see how a witness or bail apdlicaght feel that their case was not
being dealt with in a fair and impartial mannetreg FTTIAC.

The problem could be compounded in this case byaittethat the HOPO in question was
well liked by the other clerks and would regulaclyat and joke at the clerks’ desk in the
waiting area of the Tribunal. This meant that peapaiting for their appeal cases or those
waiting to support someone applying for bail woskk the friendly banter between the
Home Office and the employees of the Tribunal aodld easily assume that the Home

Office was closely linked to the Tribunal.

What is more, on several occasions this partiddaPO was badly prepared during appeal
hearings and was unable to provide accurate anppgte representations on the part of
the Home Office. At one hearing he was even untabélvise the court at which detention
centre the applicant was being held. The applibadt been moved during the night with
no opportunity to contact his solicitor and so \wisereabouts were unknown at the outset
of the bail hearing. This was particularly worryifay the solicitor and appeared to cause
great distress to the applicant’s family member® valad travelled to Glasgow for the

hearing.

| was unsure if it was perhaps the case that itlevbe very difficult for any representative
of the Home Office to appear at bail hearings vgitith information given the different

teams and departments that would be dealing wighbthil applicants cases. However,
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when | discreetly raised this issue with a soligitee seemed to think that it was due to this
HOPOs disinterest in the work:

Solicitor A: Nah, he just doesn’t care. He wants out, he’s golgg to be there for a
while and then he’s off somewhere else.

(Fieldnotes, client meeting with Solicitor A7/09/2010)

Eventually, this behaviour was the issue of a camplby an Immigration Judge who had
been hearing immigration bail hearings at whick tHOPO was present. It was reassuring
to note that such conduct had been identified aatigiactory by an Immigration Judge
but the fact that it was allowed to go on for saVemonths and during multiple
immigration bail hearings suggests that more shbake been done by other Immigration
Judges to address this. In spite of the poor ptasen of the Home Office’s opposition to
the granting of bail and with Immigration Judgespleitly stating their dissatisfaction with
the reasons put forward on the Home Office’s beff@kldnotes Bail Apps 31/08/2010
and 03/09/2010), it did not seem as though lesghwavas given to his evidence or
submissions as is required of Immigration Judgegshey Bail Guidelines; most of the

hearings during which he represented the Home ©fésulted in bail being refused.

As mentioned above, though, it is not only thosepte who represent the Home Office
that may disbelieve asylum applicants’ claims. aitgh the latter group’s disbelief can be
seen to manifest itself during their representatianbail application hearings where they
attempt to criminalise those who are subject to ignation detention through their choice
of language and submissions to the Tribunal, dsous with solicitors during my
research revealed that they also often feel thair ttlients’ accounts lack credence.
Solicitors are involved in a complex process of tloe one hand, having to represent their
client to the best of their ability in accordanc&hwprofessional codes of ethics and
conduct, whilst on the other hand often disbeligvtheir clients’ claims. At times, |
observed how legal representatives made judgenadast the credibility of their own
clients based on factors such as the demeanoucl&ig during solicitor-client meetings. |
will examine these empirical findings in light dfet literature presented above in order to
explore the ways that a culture of disbelief maysben to operate amongst some asylum

solicitors.
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8.3 Asylum Solicitors’ (Sub)Conscious Judgements about the
‘Truth’ of Clients’ Asylum Claims

During conversation with a solicitor on the carrjoey back from a prison | had attended
with him to visit a client, discussion turned tespeolleagues who had left the firm that he
worked in, Firm X. When the solicitor mentioned @league who had recently left, the

following exchange took place:

KF: Oh right, | met her, she was really passionate/

Sol A: /Yeah (...) and she used to beliexeerybody totally lapped upgeverything
her clients told her and got really involved anduyosed to just thinkin a
patronising yet almost affectionate tong‘aww X'.

(Paraphrased Fieldnotes 14/12/2010)

It was interesting to note the way that Solicitorspoke about his colleague ‘believing
everybody’ as though it was naive or erroneousoteal It seemed to me that, in contrast,
Solicitor A was more sceptical of clients, or inyasase less quick to believe ‘everything
his clients told him’. This appeared to be confidnen a subsequent occasion, during

Solicitor A’s discussions with another legal regmstive following an appeal:

Sol B: How many, since you started, how maggnuinecases do you think you've
had?

Sol A: About 3 or 4 maybe.

KF: During your whole time doing asylum law? Even dsamee as well?

(Solicitor A nods)

Sol B: Yeah, | tend not to believe too many either.

(Fieldnotes, FTTIAC, 06/01/2011)

Solicitor A’s response to Solicitor B’s enquiry sted that during his whole career of
practising asylum law he had only believed thenataiof three or four of his clients.
During an interview | later conducted with Solicitd, he elaborated on this issue of
trusting clients when he steered the discussionitadgrmotional reactions towards the topic

of whether or not he believed his clients:

Sol A: Well a lot of the time you come away feeling heaorry for the client and
you want to do the best you can for them becauseean it depends how truthful
you think the client is a lot of the time as w#&llhich you have not asked me about,
in your credibility interview: ‘Do | believe the ients?{Both laugh, KF slightly
nervously). Are you coming to that?
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| proceeded to enquire what would make SolicitomAre or less inclined to believe a

client:

Sol A: Well once you have been doing it for a while inthyou develop a nose for
knowing when the client’s not telling the truththink. | may be wrong, it may be
that only | think that. | think, as a solicitor, y@ccept what your client’s position is
unless it is obviously not right and you deal witlhe best you can. But of course
every case you have, you decide. Well, you dondid#e but you have an inkling
about whether your client is telling the truth.

KF: Do you think you subconsciously decide?

Sol A Uh-huh, yeah. Not subconsciously, | just decidgwaay; but it doesn’t stop
you doing your job. But, yeah, you think, ‘that do& sound right to me’ or
‘yeah,that sounds credible and | know from dealiitlh these cases in the past that
that is the case’. So, yaio do that, but it doesn’'t make a difference to wyai do
for the client. Or it shouldn’t, and it doesn’trze.

(Solicitor A, Interview, July 2011)

Solicitor B returned to the fieldwork exchange disbove during an interview | conducted

with him several months later:

Solicitor B: We get ‘genuine’ clients and most of the time, yoww who your
‘genuine’ clients are, not always. And clients @b lies, appellants are so desperate
to leave their own country for whatever reason thay will sometimes make up a
claim and I think that is a reality.

(Solicitor B, Interview, October 2011)

It is understandable that a legal representativeldrhave certain feelings about whether a
client is telling the truth or not, as discussed3wmjicitor A in the extracts above. Often, as
other solicitors and those working in the asylumocess commented to me, asylum clients
do lie about their experiences or journey to the hé€ause they are told to do so by the
smugglers whom they have paid to help them escagpdravel to the UK. This does not

then mean that their claim for asylum is untrud, rather that the truth has to be ‘coaxed

out of them slowly’ (Solicitor L, Interview Augus2009).

Solicitor A’s reference to ‘accepting a client'ssieon’ suggests that he saw his task as
being merely to put forward a client’s claim ratllean help ‘coax’ out the claim or help
the client articulate what their claim, or narrativs through the preparation of the witness

statement. In this way, the role of the solicitorco-constructing the claim through the
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witness statement is underplayed. Solicitor A’ssrefice above to a client’s ‘position’
suggests that Solicitor A perceives his role tahe of presenting the views of his client
based on the ‘instructions’ that the client givesn. Such assumptions about the role of an
asylum solicitor underestimate the levels of agetha solicitors have in relation to the
decisions that are made about the ways to represelignt during their case (Maclintyre,
2009). The assumption that asylum clients are @afftly empowered to provide
‘instructions’ to their solicitor also raises quests about how solicitors view the power
dynamic in their relationships with asylum clienlis.fact, other solicitors | spoke to did
not see themselves as instrumental in the congtrudf the asylum narrative when
preparing the witness statement with clients. Ttay spoke of an applicant’s asylum
narrative being ‘their story’, or ‘their accounwith the onus for the construction of the
asylum narrative presumably being on the asyluni@py rather than the narrative being
a co-constructed account that emerges out of thigractions. Solicitor K's comments

below illustrate this:

Solicitor K: It's their account. ‘If it's true they’ll remembd’ is the attitude that |
have.
(Solicitor K, Interview August, 2009)

Where solicitors claim that ‘it is the client’s sgbor ‘it is their claim’, this would, in
Maclintyre’'s terms, therefore, represent a failiaréake account of the solicitor’s pivotal
role in relation to the decisions that are madethrdstatements that are constructed as the
asylum client goes through the asylum appeals psodehe suggestion here by Solicitor K
that applicants will ‘remember’ their account iethare telling the truth assumes a quality
of memory and sophistication on the part of asylapplicants which is unrealistic.
Applicants are provided with a printed version ledit witness statement prior to attending
their asylum appeal hearing. This version is wmitte English though and so, where
applicants are not able to read English, the omliyviersion of the account that they often
have is an oral reading of it to them by an intetgr. The fact that this version of their
account will also have been mediated through theerpreter and solicitor and,
additionally, through the version of the applicaréiccount of persecution as recorded by
the Home Office at the asylum interview, means that unrealistic to expect someone to
remember everything that they have said and theswWat this has then been presented by

solicitors and immigration officials.
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This apparent lack of recognition of the importasie that solicitors play in assisting in
the creation of a claim that appears ‘true’ wa® ashoed in some of the comments by
certain immigration decision-makers, with one judgeclaiming during an informal

discussion:

Immigration Judge A: It is fascinating, | mean, sometimes you just ldoeally
like to know what the truthctually id

(Fieldnotes, FTTIAC, 7/6/2009)

Immigration Judge A’'s comments show how she fallsatknowledge her role in the
‘constitutive process’ (Kyambi, 2004: xiii) of asyh decision-making in that she assumes
that there is an external ‘truth’ about a claimheiit taking into account the different
structural factors which might impact upon her dexis about the ‘truth’ of a given claim.
Additionally, these issues were emphasised wheitittos would make reference to

knowing when a client was telling the truth or not.

Solicitor A’s reference to ‘developing a nose’ fiwhen someone is telling the truth was
also reflected in the comments of other solicitef® felt that experience of working in
asylum law made them well placed to judge whethelieat was lying or not. Solicitors

E’s and K's comments below relate to this point:

Sol E I mean, I've been doing this a long time. | knastven someone is just at it.

(Paraphrased Fieldnotes, CPD Seminar, Septe20ié)

Sol K: It tends to be anyway that where there are laliyergences between
statement and the interview, they’re going to bieised anyway. If they've been
telling lies to that degree then it's obvious..lasay where it's wildly divergent
they’re always going to lose anyway. | mean aftgeérs | know who'’s going to win
and who’s going to lose although | do occasiongdlysurprised’.

(Solicitor K, Interview August, 2009)

The assumption here about telling lies seems tdlicowith research in the psychological
literature around the divergences in accounts dhatir during repeated interviews in the
asylum process (Herlihy and Turner, 2009). It alees the question of why the solicitor
would not explore such divergences with their dlieand attempt to explain the

inconsistencies between the account provided wheponding to the asylum interview
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guestions and the one which is developed with gdi@ant by the solicitor. It is not the
aim of this thesis to pass judgement on the prestaf asylum solicitors, although the
issue of appeals reaching court with large disareigs between accounts not being
addressed or explored is an important one whenidenisg the level of quality in legal
representation and advice. However, this interveedie acknowledge that inconsistencies
did not mean that an account was not truthful;He® twent on to provide anecdotes about
cases where great lengths had been gone to bgdherkpresentative to try and decipher
all the conflicting information provided by applma in order to tease out what had

actually gone on and to work out the reasons besfuicti inconsistencies.

In one of the first few extracts quoted in thistset Solicitor A talks of the effect that
dealing with similar cases in the past has on wdrethlegal representative is inclined to
believe a new client. Where a solicitor has resesiccountry of origin conditions for
cases in the past, it would seem that they thehweb placed to compare and evaluate
subsequent accounts of clients from these samer@sibased on what they know from
previous cases. Such prior knowledge can be eakémtorder for an efficient flow of
communication during the taking of the witnessestant (Maryns, 2006: 19-21). In fact,
solicitors did indeed speak of the difficultiespreparing witness statements and appeals
when representing a client from a country they hader dealt with before (Solicitor K,
Interview, July 2009).

Prior experience of dealing with clients from sanilcountries and with similar claims,
though, also resulted for some solicitors in a echardened’ approach to their work.
Solicitor K, in particular, spoke of being casedwred or sceptical due to bad experiences
with applicants in the past (Solicitor K, Interviedwuly, 2009). This point was also

mentioned during the interview | conducted withiGtdr J:

Sol J I mean a lot of the judges | thitike most olus become quite case-hardened.

(Solicitor J, Interview, July 2011)

Thomas has highlighted the problem that ‘case-mandgé may have on credibility
assessments in asylum adjudication, stating tfide fonger someone hears asylum cases
then the more case-hardened and cynical they be¢@01L: 164). Solicitor J’'s comment

‘like most of us’ in the above excerpt suggests tlabelieves he has, himself, become
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case-hardened. This highlights the fact that tlfiécdities involved in not allowing past
experiences to shape subjective interpretationsnew factual situations in making
decisions in relation to asylum claims may alsoeedtto solicitors’ evaluations of a
client’s credibility. Solicitor A’'s comments abotieat whether a solicitor believes a client
or not should not make a difference to the job thaly do for the client suggests that
solicitors may feel a professional obligation tpresent clients even where they feel that,
for whatever reason, they are not being told th#htabout certain aspects of the person’s
claim. In England and Wales, however, where a sdast operates in relation to the
provision of publicly funded legal representati@s, outlined earlier in this thesis (in
Chapter 6), such judgements about the credibifity dient may have a detrimental effect
on whether solicitors think that the client saésfithe criteria in the merits test to qualify
for legal aid. Solicitors who are case-hardened malge decisions on this basis. As | also
discussed earlier (in Chapter 6), there are stindigations that the Scottish Legal Aid
Board are keen to introduce a form of merits tgsfior legal aid in asylum cases in
Scotland. Were these plans to be realised, thiddvaise important questions around the
assumptions that solicitors make about the beliéitsalf their clients and the potential
impact that this might have on whether a clienuseg legal aid funding for their case or

not.

8.4 Conclusion

In this chapter | have examined the ways that mipalising discourse around those
subject to asylum and immigration procedures intl&nd permeates the asylum process. |
have relied on data gathered during my observdigawork to show how this discourse
operates in practice in the language used by HoriifieeOrepresentatives during bail
hearings at the FTTIAC. Such observations have alede the ways Home Office
presenting officers attempt to depict bail applisams deviant and deceptive individuals
who are untrustworthy and a risk to public ordehrough their use of language and
decisions to support the continued detention ohsgudividuals they can be seen to be
contributing to the processes of ‘othering’ thanBs argues takes place in UK asylum
legislation and policy. Banks claims that in ortlelunderstand these policy measures it is
necessary to think about current asylum laws anlicips in relation to penal and
criminological theory. Others have used Cohen'oithef moral panics to suggest that
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concern or panic around asylum seekers and imntgyiacreated by the public, the media
and political elites in order to justify such reésive measures as immigration detention. |
have also argued in this chapter that where offcaé the FTTIAC cannot be seen to
challenge the criminalising discourse perpetuatgdHbme Office representatives during
bail hearings, there may be a perceived lack ofammgdity at the FTTIAC and these

officials may be seen to be more closely alignethéoideologies of the Home Office.

In addition, this chapter has considered the whgs the discourse around ‘genuine’ and
‘bogus’ asylum applicants extends to the legal espntative community in asylum
processes. | have shown that many of the solicitonsiy study formed opinions about
whether their clients were being honest about thackgrounds and fear of persecution,
with many believing that their client was ‘at itf onot being completely truthful. |1 have
considered the ways that making such judgementstakloether a client is ‘genuine’ or
not creates a situation in which solicitors failsjgpreciate their pivotal role in the eventual
decision about the credibility of their client gipeal. The solicitors in my study did not
always appear to recognise their role in the caonson of asylum narratives as an
instrumental one. There appeared in some instatcd® an unrealistic attribution of
agency to asylum applicants in the ways that lggaktitioners regard their client’s
autonomy in constructing their claim. As far as sosolicitors were concerned, providing
the facts of a case was the responsibility of tletand they did not explicitly recognise
their role in ascertaining and co-producing thesxtst Those solicitors felt that it was their
job to note and present the facts of a claim asetineere explained to them by their client. |
have suggested that such judgements may proveepnalit if a merits test for legal aid
funding were to be introduced in Scotland and #olis allowed their own opinions about
the credibility of their client to influence theswaluation of whether the client would have
a case which qualified for legal aid. Because thesaltation about these new measures
was ongoing at the time of writing, this is an atte@ may warrant further research in the

future.

In the chapters which follow, | consider the ismighe asylum narrative as it emerges
during the various parts of the asylum claims amgleals process. | will demonstrate the
ways that Home Office representatives and immignabfficials attempt to attack the

credibility of asylum applicants through their intiew questioning and practices, and also
through their examination strategies and oral gr@tions during asylum appeal

hearings. | will engage with some of the argumeaitsed in this chapter around the role of
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solicitors during the construction of the asylumrative and will examine the different
constraints, within which they work during the puction of the narrative, created by the

asylum process itself
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9. Testing the Witness Statement: the appeal
hearing, Home Office cross-examination and the

communication of the asylum narrative

In this chapter | consider the ways that an appg#iaasylum narrative is presented and
tested at the asylum appeal hearing. The chapggndby outlining the prominent position
that the witness statement occupies during asylppea hearings. | then examine the
ways that pre-hearing processes are used in avderdermine the truth of the statements
adopted by the appellant as their evidence at dagirig. The demands of institutional
procedures are presented as posing structuraklmta what an appellant may say at the
hearing. In addition to this, | consider how otlampects of asylum appeal procedures
beyond the control of the appellant affect the mixte which they are able to participate in
the appeal process. This is significant becausaises questions about the nature of this
process and points to the importance of pre-heanitegactions and their influence on the

appeal hearing and its outcome.

9.1 The Witness Statement and the Asylum Appeal Hearing:
examination-in-chief

In legal procedures, a witness statement is a digwmiiten statement by a person that
details the evidence which that person would bewadt to give orally (MoJ, 2009 in
Good, 2011: 100 n.8). In the asylum process, theess statement is a record of the
evidence that the asylum applicant would be ablgite at their appeal hearing at the
FTTIAC. As discussed earlier in this thesis (Chapfe the witness statement is generally
the most important piece of evidence in a persasidum claim because, owing to the
conditions under which they have fled their courdfyorigin, they are often not able to
produce documents or other evidence in supportheir tclaim (Ensor et. al, 2006).
Moreover, it is often the case that the only othiinesses to the persecution that the

asylum claimant has suffered are the persecuteragblves.
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At asylum appeal hearings, the witness statemerupies a central position during the
examination of evidence. At the start of proceesljriige appellant’s legal representative is
responsible for presenting the ‘evidence-in-chi€fiis enables the appellant’s solicitor ‘to
elicit the evidence concerning the basis of theeHdapt’'s claim for asylum’ (Thomas,

2011: 118). As the following fieldwork extract denstrates, this process is usually

extremely brief:

Solicitor: Mr. X, | am going to put to you a docume®he walks over to her
client and presents him with a document which sheyss down in front of him on
the desk.) Can you clarify whose signature that is on the dmwtof these pages?
(She turns each page and points to the bottom of @aone.)

Appellant: (through Interpreter) Yes, it is my signature.

Solicitor: Was this statement read back to you in a languzageybu understand and
is the statement contained in this document true aoturate to the best of your
belief?

Appellant: (through Interpreter) Yes.

Solicitor: And would you like to adopt the statement as yewidence to the court
today?

Appellant: (through Interpreter) Yes.

(Fieldnotes, FTTIAC, 25/2/2011)

There were only slight variations in the languageduby solicitors when going through
this process of having their client adopt the wstetatement as their evidence-in-chief;
generally the process was the same in all appeainys | observed. When interviewed,
some representatives commented on the percepabmasizlum appellants are not afforded

much space to present their account of persecdtierto this process:

Sol F: For as long as | have been doing it you have lbagroduce a witness
statement. And then, you will have seen it, thest jadopt it. It is really bad
sometimes when people come in to watch hearingsdiwat know. We try and
explain it to our clients, but sometimes their cas@ be over in thirty or forty
minutes. Because the Home Office haven't turnedl iq@gven’t had any questions,
the Judge hasn't had any questions and it's jusplsi been submissions. And they
sort of think, ‘Why did | not speak?’ And say somechas come into watch for the
first time; they think ‘Well, why’s this guy not geng the chance to put his case
across’.
(Solicitor F, Interview, December 2011)

Here Solicitor F is referring to the appeal heamag providing the space for the appellant

to provide full oral testimony relating to theircaunt of persecution and claim for asylum.
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Appellants are effectively denied the opportun@tyfut their case across' because they are
made to adopt their written witness statement ag #wvidence-in-chief as opposed to
having their solicitor question them about theaiml in front of the court.

When | asked about whether it would, in fact, begtlale for the solicitor to lead the
evidence of the client orally rather than having statement adopted, this solicitor felt that
it would not be allowed by most Immigration Judges:

KF: So you couldn’t sit and actually do an examinabn-in-chief with your client
for say three hours?

Sol E If you wanted to be a little bit cheeky, you pabby could do a very short
statement and go in and try it. And maybe if youeven Advocate of a number of
years, a Judge might just sit back, but | thinkh& majority tried it then they
probably wouldn’t get very far. It would depend pour Judge. Some Judges will
allow you to ask more questions than are in yoatestent, some will ask you to
explain why and others will just not give you aegway.

(Solicitor F, Interview, December 2011)

Solicitor F's response here implies that, in som&ances, Immigration Judges will not
even allow solicitors to ask questions of theirewts for which the answers are not
provided in the witness statement, let alone alllogm to tease out their client’s full claim

through questioning. This illustrates how importdm witness statement is, then, to the
asylum appeal hearing and indicates how pre-heantegactions and documents shape
what might go on during the proceedings at asylppeals; if something is not covered in
the witness statement then for some Immigratiorgdsidt cannot be brought up during
examination at Court. Similarly, Solicitor E comnt&sh on her experiences of this. She
explained that, on occasions where she had prodacedness statement, Immigration

Judges had questioned her attempts to ask het algrquestions at all:

Sol E: Judges are a bit funny; if you have a Statemestt they will say ‘Why do
you need to ask any questions, it should be covierdte Statement?’ So, basically,
the safest way to do it is to cover everything aachetimes that can then make for a
really convoluted, long Statement but | always khivell this is people’s opportunity
to put across their full claim and at the end ef diay.

(Solicitor E, Interview, October 2011)

In other words, Solicitor E now prepares as fult asetailed a witness statement as
possible on the assumption that she may not beipedno ask her client any questions

during examination-in-chief at the appeal heari8gnilarly, Solicitor F’'s answer also
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suggests that it is a matter of course that th@esg statement forms the core of an
appellant’s evidence in this way and that to devieam it and lead evidence orally, where
one does not have the professional standing arrstaf an Advocate, is considered by the
Immigration Judge to be acting ‘cheekily’ and outwtihe accepted behaviour of the court.
Although it was Solicitor F's experience that Immaition Judges have varying views and
responses to this practice of trying to elicit maegail from the client than is actually

included in the witness statement, it is in fae gnactice directions of the FTTIAC which

provide for this approach where they state:

7.5 In most cases, including those appeals where a @bHRIng is to be held, the
Tribunal will normally have given to the partiestlollowing directions with the
notice of hearing:-

(a) not later than 5 working days before the full lmegu(or 10 days in the
case of an out-of-country appeal) the appellball serve on the
Tribunal and the respondent:

(i) witness statements of the evidence to be catldteahearingsuch
statements to stand as evidence-in-chief at ¢lagihg;

(FTTIAC, 2010: Part 4, 7.5, emphasis added)

This means that having the appellant adopt theesgirstatement as their evidence-in-chief
IS not a matter for Immigration Judges’ discretibnt is actually set out as the
institutionally required procedure in the practdisections. It is, therefore, an institutional
rule that impedes the provision of full oral testimy when presenting the evidence-in-
chief at asylum appeal hearings. Craig (2006) fggité how this process of having
appellants at Tribunals adopt pre-prepared witrstggements as their evidence-in-chief
was introduced in the asylum and immigration coniex2001. Before then, as Craig
points out, the position in Scottish tribunals tethdnore towards the oral presentation of
evidence. The requirement that written witnessestants be lodged in advance of
hearings was adopted in Scotland after similamgeeents were introduced England and
Wales. This measure was motivated by a desireve bases dealt with more expediently
(2006: 316). In this way, the institutional demarfds efficient and timely Tribunal
adjudication can be seen to pose as a structuraeba the asylum appeal process that

puts restrictions on what an appellant can sayppsrt of their claim at appeal.

Here, McBarnet's (1981) arguments about the laclexamination-in-chief by a legal

representative in court hearings can be seen td devance in the asylum appeal hearing
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process. As outlined previously (in Chapter 3), Mokt claims that the unrepresented
accused in criminal court hearings is disadvantdmethe fact that s/he is not able to have
his or her story drawn out through the sympathqtiestioning of a legal representative
(1981: 128). Jackson (1994) uses these assertmrsugport his argument about the
significance of cross-examination procedures indffective communication of a person’s
story in legal hearings. Jackson argues that @gasiination practices impede an
individual from being able to communicate theirrgtm the narrative framework that they

would like. In such situations, the restrictive glien-and-answer format of cross-
examination means that the narrative or story gfeeson is communicated in a very
specific way (1994: 101). In the case of asylumefippts then, during the court hearing,
their asylum narrative is drawn out through thessrexamination by the Home Office

presenting officer and without the benefit of hayifirst been teased out during

questioning by a legal representative. The asylamative that is performed or enunciated
during the hearing, therefore, is one which seeksasst doubt on the appellant’s claim.
This is because, as | will go on to discuss belatd(3 in Chapter 9), the strategy of the
presenting officers during these processes is afteny and highlight any inconsistencies
in an appellant’'s answers and to catch an appetlaht The asylum narrative which is

constructed during asylum appeal hearings in fobithe Immigration Judge will therefore

always be one which is associated with doubt asdision by the Home Office presenting
officer. In this way, the asylum appellant is coasted and is unable to present their

asylum narrative through full oral testimony.

Although this may appear to go against the pointhefappeal hearing, in actual fact the
main aim of the appeal hearing, as Thomas stadst the Home Office to cross-examine
the appellant on the evidence that they adopt ahthgfore the court (Thomas, 2011:118).
Thomas found that this was done with varying deg@equality and competence during
his study of tribunal adjudication in 2007-09.4dttd a discussion of the process of cross-

examination that | now turn.
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9.2 Cross-examination at the Appeal Hearing: Peripheral
details, ‘fishing expeditions’ for inconsistencies and
judicial interventions

The Home Office presenting officer, or ‘HOPO’, wilsually cross-examine the appellant
once the solicitor has had them adopt the witnegsreent. The cross-examination usually
involves the HOPO asking the appellant questionsuiliheir evidence by cross-

referencing their Screening and Asylum intervieanscripts with their witness statement
and any other evidence provided by the appellahis process of cross-referencing is
usually undertaken in order to unearth or emphamigediscrepancies. Before moving on
to consider this process and the quality with whiuhtask is executed, it is useful to first
examine the main documents from which the HOPOsirosg their cross examination,

namely the screening and asylum interview records.

9.2.1 Screening Interview

The screening interview is an interview conductgdhe UKBA with the asylum applicant

once they have made their claim. The purpose efiriterview is to gather basic details
from the asylum applicant that will enable the UKBAprocess their claim. Applicants are
often fingerprinted and issued with an ID cardhéé stageThe screening interview is not

intended to be a full interview that goes into Hubstance of a person’s claim and their
fear of persecution. In fact, applicants are tbid &t the start of the Screening Interview;
immigration officials are instructed in the Screeninterview standard form to read the

following to the applicant:

The questions | am about to ask you relate to ydemtity, background and travel
into the United Kingdom. At this stage you willlprbe asked to give very brief
details about your asylum claim.

I will write down what you tell me and this infortman will be passed to officers
who will process your application.

Do you understand? (Yes/No)
(See Appendix 3)
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In addition to the advice given to applicants ahaveopy of an Aide Memoir that was
accidentally sent to an applicant who took parthis research along with a copy of their

screening interview, explicitly and emphaticallgtsts:
SECTION ELEVEN: BRIEF DETAILS OF CLAIM
11.1 & 11.2 are for the purpose of determining howe handle the claim

(administrative purposes), e.g. Asylum or DFT, andl brief details are required —
you must not probe the substantive clajemphasis in original)

(UKBA Aide Memoir; Fieldnotes/Mr. I's Case Fileoin Solicitor A)

In spite of the advice given to applicants not tigto too much detail, as well as the
guidance to Home Office staff cited above thatdteening interview is not to be used as
a forum for exploring the applicant’s substantil&ra, the screening interview transcript
is often used by presenting officers at appealihgarto cast doubt on the appellant’s
claim. This is generally done by picking up on nridtscrepancies that may exist between
the screening interview record and later intervieaords or witness statements. Presenting
officers might also ask the appellant why certa@ads were not disclosed at the initial
screening interview. Indeed, when questioned alboist at the appeal hearing, many
applicants recount how they were advised at theening interview not to go into too
much detail about their asylum claim. This is iltased by the fieldwork excerpt below:

HOPO: | would like to refer to your Screening Interviewou said that cannot
return to your home country because your husbafadfer was arrested and you
never saw him again, is that correct?

Witness 1 (through Interpreter) Yes.

HOPO: You mention that your husband and Father-in-lawewarested but didn’t
mention that you were arrested- why is that?

Witness 1:(through Interpreter) Because | wasn't asked about it. The immigration
officer asked me questions and | answered ‘Ye&Nor.

HOPO: You were asked why you can’t return.

Witness 1 (through Interpreter) Is that correct? When | was interviewed | was told
that it was a simple interview without a lot of @étand that | would get a detailed

interview later.
(Fieldnotes, FTTIAC, 26/11/2010)

Screening interviews are frequently carried outthafter a person arrives in the country.
They are often tired and disoriented and most moll have had the opportunity to seek
legal advice. Given this, it seems problematic thatscreening interview should be relied
upon so heavily by initial decision-makers at them¢ Office when coming to an
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assessment of a person’s claim for asylum. Thenaggti against such weight being
afforded to it (11 Million, 2008) can only be stgthened when considered in light of the
Home Office’s own internal guidance to employees, that it should be used solely for
administrative purposes in order to decide how lesprocess a person’s claim. The
opportunity to gather information about someonda@nt is meant to be provided to

HOPOs and Immigration Officers during the substemnfisylum interview.

9.2.2 The Asylum Interview

The asylum interview takes place once a persomtaie a claim for asylum, and usually
once they have been dispersed following their $wngelnterview. In some cases, the
asylum applicant will have had the opportunity &els legal representation before the
asylum interview, in which case they may have ugdee the process of providing a
witness statement to, and been questioned on ttel @é their claim by, a solicitor.
However, in other cases, where solicitors do nike tatements before asylum interviews,
the applicant will not have had the opportunitytepare a written account of their asylum
narrative with the help of a solicitor, nor willefy have experienced the process of being
guestioned about the different, or apparently coinilg, aspects of their account.

The asylum interview, according to the home offiseneant to focus on ‘establishing and
testing the key aspects of the claim and avoidsandach are not relevant’ (Home Office,

Conducting the Asylum Interviem4.5: 4.1). Although an applicant’s solicitorpermitted

to attend the interview, they are not allowed tonowent or intervene during the process.
Instead, the following instructions are read outatbeginning by the immigration officer

conducting the interview:

I would ask your legal representative and yourrprigter not to interrupt during the
course of the interview. If they wish to make amgmenents they will have the
opportunity to do so at the end of the interview.

(See Appendix 5)

Solicitors that took part in my research did noaitneely attend the asylum interviews
because they were not generally funded to do saedder, as Solicitor L pointed out,
when they do attend the asylum interview, they thien not able to request that the

interview be tape recorded. The right of the asylpplicant to request that the asylum
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interview be tape recorded was set down in the gount of the case ddirshe v.
Secretary of State for the Home Departn@005]. This became incorporated into policy
in the form of the UKBA Recording Policy containedthin the process guidance

documents that the Home Office provide for stdfhe policy states that:

The UK Border Agency is required to allow appliGanivith some exceptions, to

have their asylum interviews electronically recaraéhere they make such a request.
The exceptions are those entitled to publicly fuhgal representation at interview,

or the resources to fund their own legal represemaThis means that Interviews

should not normally be recorded where a legal sspr@tive is present, or where
applicants with self-funded legal representatiomod® not to have their legal

representative present. (Home Offi€@mnducting the Asylum Interviem4.5: 5.1)

Solicitor L was critical of this aspect of UKBA poy. Although the UKBA had
recognised the applicant’s right to request thairtimterview be recorded, Solicitor L felt
that it did not seem just that applicants who warttehave their interview recorded had to
forego the option to have legal representatiorhatinterview. According to Solicitor L,
the purpose of having legal representation at fykim interview was not to supplant the

need for the interview to be recorded:

KF: And are you generally able to attend the substanmtiterview?

Sol L: No (.) that's a huge problem and the Home Offides don't really seem to
make a lot of sense on it. If you've got a représtre you can take your rep; if you
don’t have a rep or your rep is unable to attersh thou can have it tape recorded,
but you can’t choose to do both. It seems to meetmonsense because you would
want your rep there for altogether different reastiban you would want it tape
recorded.

(Solicitor L, Interview, September, 2009)

Solicitor L believed that actually having the iniew recorded, rather than a legal
representative present, might serve her clienebetere any disputes about translation or

queries about the interview transcript to arise:

Sol L: Ehm yes if you're there then it's not recorded’'s bne or the other, which
just doesn’t make sense. You want your lawyer thermnake sure that procedures
and things are being followed and you want it tapeorded to make sure the
interpreter’'s doing their job. That's a huge, hygeblem because | mean these
interviews can last 4, 5 even 6 hours. With thitige Arabic and Kurdish, ehm,
there could be dialect problems or answers caetgthy, taking place over a really
long period of time, and of course interpreters are gaormake mistakes and one
word, especially where singular and plural are gsefl, can make an enormous
difference in somebody’s case.

(Solicitor L, Interview, September, 2009)



188

Other solicitors cited financial considerations fost attending the Asylum interview.
Solicitor K pointed out that legal representativee® only funded to go if they are
representing clients who are minors. Like Solicltphe also felt that it was of more use to

his client’s case for him not to attend and themlle to get a recording of the interview:

Sol K: Well no, SLAB won’t pay for us to go. The only &nthey’ll pay for us to go
is for minors. | don’t see the point in my goingchase the only reason why | want
the tape recording is so that | can ehm assesshethet not, or rather, have some
other interpreter assess whether the interpretéheatmeeting was doing it right.
Because it's always interpretation problems thattdamed for any credibility issues
that arise; so there’s no point in me being thexealbise | don’'t speak any of the
languages and the only value the tape has is &bleeto check the interpretation so |
don’t go to them.
(Solicitor K Interview, August, 2009)

UKBA states that the asylum interview is the appiics chance to provide all the
information that is needed to make a decision abwit claim. It is meant to provide the
opportunity for the interviewing officéf to gather as much information as they can in
order to reach a decision about it. Some legakssptatives were of the opinion, however,
that their clients were often not asked about tetaiating to their claim that they were
later asked about at appeal hearings. Solicitorfd8, example, commented that the
question-answer format of the interviews meant ti&nts were not always given the

opportunity to give all the details relevant toithaaim:

Sol B: The way that | think the Home Office extract tiormation is a question-
answer format and we have this discussion at Gquité a lot when the Judge says
‘Oh you didn’t tell the Home Office this’ and yoaysto the Judge ‘Well, it's an
interview, they’'re answering the questions they asked’ and the Judge will say
‘Well, that doesn’t matter you would still say thaiu've been detained or this has
happened'.

(Solicitor B, Interview, October 2011)

This actually happened during a number of appeafihgs | observed where the HOPO

asked why something had not been disclosed, &ifotlowing two examples:

HOPO: You mention in your witness statement that youewgwolved in the
dissemination of information. What information ddlets relate to?

22| use the term ‘interviewing officer’ here to refe Immigration Officers who tend to conduct theyAim
Interview. Although some HOPOs may do this as welk not always the case that the HOPO at anappe
will be the same person who has carried out thetankive interview with the appellant.
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Appellant: | share video clips and add comments online ireotd inform people
about what is going on in my country.

HOPO: Why didn’t you mention this in the Asylum interw@

Appellant: They didn’t ask me. | was told ‘We ask questioima) answer’.

(Fieldnotes, FTTIAC, 25/2/2011)

HOPO: Did you always know that Y was a member of theodiaibTribe?
Appellant: Yes

HOPO: Why didn’t you raise this at your asylum intervizw
Appellant: | was never asked, I'd never been asked this.

(Fieldnotes, FTTIAC, 8/2/2011)

Late disclosure of details relating to an asyluainolis treated by the UKBA as a factor
which detracts from the overall credibility of appdicant’s claim (Ensor et. al, 2006 see
UKBA, Considering the Asylum Claim: B8despite research (e.g. Asylum Aid, 2005)
which cautions against the danger of doing so. Amobservations at Tribunal hearings,
it seemed that HOPOs are keen to create the impness order to diminish the
appellant’s overall credibility in the eyes of thmmigration Judge at appeal, that they
have deliberately withheld information relevanttheir claim at pre-hearing stages of the
asylum process. Another way in which HOPOs attethpiedo this was to try and pick up
on discrepancies or errors between an appellastsumts of persecution. As Thomas
discusses, though, where this was done to excesgydiross-examination in his research
it pointed to a lack of competence and poor quaéfyresentation on the part of the HOPO
(2011: 119).

9.3 Quality of Cross-Examination

During his observational research into tribunaliddjation in England in 2007-09, Robert
Thomas witnessed how the quality of cross-exanonatonducted by Home Office

Presenting Officers varied greatly (Thomas, 201118)1He noticed that although some
presenting officers subjected an appellant’'s acctaurlose scrutiny, others became too
‘carried away’, and overstepped the mark by engpginaggressive cross-examination
(2011: 118). Thomas also noted that, at times, HOREre unable or unwilling to cross-
examine the appellant effectively and he states sbme of the Immigration Judges that
took part in his research felt that presentingceffs would often simply state what the

appellant had said during interviews and in theiness statement and try to pick holes in
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it (2011: 118). This, he went on to explain, metuatt the appellant’s evidence had not
really been tested sufficiently and that this mawéh implications for whether or not
judgements about the credibility of the applicamild be made (2011:119).

Similarly, from my own research, the quality of {presenting officers was variable as was
their approach to cross-examination, with somedeiore aggressive and, one could even
say, ‘bullish’ than others. In addition, like thearhigration Judges in Thomas’s study, it
was my experience that presenting officers woulérobutline statements made by the
appellant and then attempt to draw out minor intescies in the accounts provided in
order to damage the credibility of the appellartttithes it seemed that presenting officers
would ask questions about slight discrepanciesgppeared inconsequential in relation to

the overall basis of the claim being appealed.

9.3.1 Focusing on Peripheral Details and Inconsequential
Inconsistencies

In the excerpt below the HOPO began questioningafifeellant on his relationship with
his cousin, specifically, how he was related to ¢osisin. The significance of this was
unclear and it led to a great deal of confusion ragsb all those present at the appeal.
However, in such circumstances, where the appebanbmes confused and unable to
answer questions, the potential is raised for tbr@dibility and reliability to be called into
question. This is because a sense of incoherentteligfore introduced into the appeal
hearing proceedings and the impression may be divanappellants do not know facts
about their own life:

HOPO: How are you related to your cousin that you werthe demo with?
Appellant: (through Interpreter) He is my maternal aunt’s son.

HOPO: So how is he related to your maternal uncle then?

(At this point, both the solicitor and the Judge lok very puzzled by the HOPO’s
question)

Appellant: (through Interpreter) | don’t understand

HOPO: Is that the son of your maternal uncle?

Appellant: (through Interpreter) My Mum’s sister’'s son...well...my mother’s
maternal uncle and his so(®hrugs shoulders)

(At this point the HOPO, solicitor and Judge look onfused. The Judge scowls
and looks annoyed. The HOPO moves on to a differeuestion).

(Fieldnotes, FTTIAC, 17/2/2011)
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Another excerpt demonstrates the ways that HOP®sahd tease out errors or
contradictions in the very minor details relatimgat person’s claim. On this occasion, the
appellant had just answered a question about goingit his father in detention when he
was arrested for his religious beliefs and prastioehis country of origin. The HOPO then

attempted to highlight an error in the appellaatsount:

HOPO: Did you go to look for your father alone?
Appellant: Yes.
HOPO: Then why, at another question, did you day ‘We twwersee my father but
they wouldn't let us see him’. Now just to clarifygu went on your own?
Appellant: In the beginning | went on my own and then latethe family went.
HOPO: Why have you used a word ‘we’ that suggests niwaia bne person?
Appellant: That's because in the beginning | went on my own then later the
whole family went.

(Fieldnotes, FTTIAC, 26/11/2010)

It appears from the above exchange that the appéditad a plausible explanation as to his
use of ‘I' and ‘we’. The HOPO did not pursue thisel of questioning and the next
guestion after this sequence of questioning reltdeal different aspect of the appellant’s
claim and did not seem to build on this appareodmsistency so as to make a point about
its relevance to the appellant’s account or balsigsoclaim. It merely seemed to serve the
purpose of painting the appellant in an unfavowgdiight. One solicitor commented, in this

way, on the approach of the Home Office to credipil

Sol F: | always think about it like they muddy the watersthey throw mud at it. If
there is enough confusion in the air then the Jusig®ing to find it difficult to find

the client’s true account through it and there& il this sort of information floating
around- some of it's pretty outrageous. So, it idifficult job obviously for the

Immigration Judge, but | think the Home Office tactan often be ‘just throw
enough mud until it sticks’.

(Solicitor F, Interview, December 2011)

Other solicitors also found this to be the casesorde made reference to occasions where
HOPOs would go off on ‘fishing expeditions’, whetteey would drill the appellant until
they found an inconsistency which they could rgbpm during their submissions to point

to a lack of credibility:
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Sol E: And again, there are certain Judges you go irtlainé ‘That’'s great, I've got
that Judge they're really reasonable. They undedsthe low burden Standard of
Proof, they're not going to let the Home Office bavfishing expedition and they're
going to focus the Home Office on to the main p&int

(Solicitor E, Interview, October, 2011)

In a similar vein to Solicitor E’s reference tosfiing expeditions’, Good (2011) argues
that presenting officers will often ask the samegfion more than once but phrased in a
different way in order to try and trick appellan®n one occasion during my observation
fieldwork at appeal hearings, it seemed as thougI®RO was subtly attempting to make
the court believe that an appellant had twice gledithe same answer to a question posed
by Home Office staff at separate interviews. THeRD then went on to claim that the
information in the appellant’'s witness statemenmticted the answer he had given to

the Home Office:

HOPO: In your screening interview in January 2010 yod $aat you re-entered the
UK in 2009.

Appellant: (through Interpreter) No, | came here in January 2010.

HOPO: Can you remember the exact date?

Appellant: (through Interpreter) No, | can't recall.

HOPO: Why did you state that you returned in 2009?

Appellant: (through Interpreter ) | do not recall saying 2009.

HOPO: You also said it at your interview at Stewart 8trgolice station.

Appellant: (through Interpreter) That was the same day- was that not the same

thing?
HOPO: | am just trying to clarify the date that you eetd

(Fieldnotes, FTTIAC, 6/1/2011)

My prior knowledge of the appellant’s case from observation research with his legal
representative meant that | was aware that he hddrgone his screening interview in the
police station mentioned by the HOPO. Here theroula conclude that the HOPO
appeared to be trying to make it seem like the lbggestated oriwo separate occasions
that he entered the UK in 2009.

In addition to these techniques and strategies lwlgought to highlight apparent
inconsistencies in an appellant’s account, preserdfficers would regularly embark upon
detailed cross-examination without providing anyckof signposting to the appellant. For
example, they would often launch into questionsualextremely specific points without

providing any context or background to their quasti At times, they would even quote
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statements the appellant had apparently made witxqlaining where this information

came from.

9.3.2 Lack of Signposting during Questioning

The lack of signposting during cross-examinatioterofconfused appellants with some
asking for the first question to be repeated (Fietds, FTTIAC, 6/4/2011) and others
taking long pauses or even asking if they had sa&t what the HOPO had quoted back to
them and if they had, when they had done so (Fotéd) FTTIAC, 19/3/2011). The

example below is illustrative of this lack of sigighing and the appellant’'s subsequent

request for clarification:

HOPO: When you left China, you did so using your owsgmeort is that correct?
Appellant: (through Interpreter) Yes.

HOPO: And to refer to your witness statement you said yeere able to do so
because the snakehead bribed immigration at tperaiis that correct?

Appellant: (through Interpreter) Yes.

HOPO: Now to refer to your asylum interview where youdsaf anything
happened to us, it's the first snakehead who | gagemoney to that is responsible’,
Is that correct?

Appellant: (through Interpreter) What was the question that | answered that to?
HOPO: The question was about problems at the airporti §ave an account and
then said what was just quoted. | am asking ygouf said this.

Appellant: (through Interpreter) Well, | said to the snakehead ‘Will someone like
me get out okay?’ The snakehead said not to wtngt, he had bribed immigration
at the airport and if he didn't know that I'd gaitdhen he wouldn’t have taken me
there.

(Fieldnotes, FTTIAC, 26/11/2010)

Here, the appellant manages, deliberately or wogvbid answering the closed question
with a ‘yes’ or ‘no’ response as he had done toptevious questions and provides more
detail than is requested in order to actually gimeaccount of what happened during his
travel out of China. This happened very often dyrinearings, where appellants would
attempt to contextualise the answer that they héetenl to the questions in the first
instance in order to provide clarification. Theseermpts were often met, though, with
interventions by the Immigration Judge who woul# #s appellant to ensure that they
only ‘answer the question asked’. This happeneitiénsame case in the previous example
where the appellant became particularly upset asdunted his experience of going to

visit his father in prison.
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HOPO: You went to the religious affairs bureau aftehétdid not return, is that
correct?

Appellant: (through Interpreter) They told me “Your father was very stubborn; if
you want to see him you will need to go to the diete centre’. | went there and
they told me that there was someone there of tgsriiion. They told me that if |
wanted to pass something on to him(at this point the appellant becomes upset
and visibly distressed)The last time | saw my father was when | saw hiseso

(Appellant is now extremely upset and the Judge ietrupts).

IJ: (In a detached manner which, to my mind, displayedx lack of empathy)
Now, you were asked a question about where you teelttiok for your Father and
were asked whether or not this was correct. Yowelgone on to provide a lot of
detail. You must only answer the question that wewe asked. I'm sure Mr. W will
ask you more questions.

(Fieldnotes, FTTIAC, 26/11/2010)

In the above example it can be seen that the ampels asked a question about the
occasion on which he went to the religious afféiwseau following the disappearance of
his father. Although the question is a closed ah@rompts the appellant to begin to
discuss the event as he remembered it providingildmtd telling the Court about that
experience. He is interrupted by the Judge thoufb directs him to only answer the
questions asked. When appellants try and provide amount of detail, because it is
obviously how they remember it or discuss it, tlaeg then inhibited by the procedural
demands of the appeal hearing and the opportumitthém to talk is closed down. In spite
of restrictions, such as a Judge’s instructionsrty answer the question asked, on the
appellant’s ability to contribute to the hearin@gess, the appellant is even more severely
restricted from participating when there is no Hof#ice representation at appeal

hearing.

9.4 Lack of Home Office Representation and the
Implications for Testing an Appellant’s Credibility

As mentioned above, it seems counter-intuitive that appellant is asked very little by
their legal representative during examination-irethat asylum appeal hearings. The
silence of the appellant is, at times, even mordopind when there is no Home Office
representation at the appeal hearing. Over theseoaf this research, the presence of

HOPOs at asylum appeal hearings varied. Initiatliseemed there was a real lack of
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Home Office representation at the FTTIAC. A sobicicommented to me, for example,
before one appeal hearing that it might not be ititatesting for me to observe the appeal
because there would be no HOPO and she went cawytthat there had not been one at
any of her cases in a long time. After | asked whg thought that was happening, she
explained that one of the reasons she thoughptieaenting officers had stopped attending
hearings was that they had relocated offices othie@building in which appeals were held.
The HOPOs, she explained, used to be located ohQthefloor of the building and would
almost always come down for the hearings. Followihg introduction of NAM, she
stated, case owners would still attend but theégnalance, in her opinion, had started to
‘fizzle out’. Giving a rough estimation she saictlshe thought there were only presenting

officers in about half of the cases in which shpeasped (16/6/2009).

On another occasion, the lack of any presentingcesffat an appeal prompted one

Immigration Judge to comment at the hearing:

Immigration Judge: Nobody from the Home Office today then (?)

Solicitor: No M'am, | believe not.

Immigration Judge: No, | know. It was more commenting - | can’t rent@nthe
last time | saw the Home Office at an appeal.

Solicitor: No, it has been a while. They don’t seem to beingmery often.

(Fieldnotes, FTTIAC, 3/8/2009)

Following this appeal, the Immigration Judge askeslif | had any questions about the
hearing. | commented that | didn’t have any questiabout the procedure but noted that
she had made mention of the fact that the Homec©fiad not been turning up at appeal
hearings. She included the solicitor in this disoms and explained to me that it did seem
to be becoming an issue and asked the solicitane’an, what is going on over thei®@y

‘there’, | assumed she meant Brand Stre&). The solicitor commented that she thought
that they were having problems with staffing (péraged fieldnotes FTTIAC 3/8/2009).

One solicitor felt that the HOPOs were startingctone back to the hearings in autumn
2009, but that the continuity and accountabilitcase owners envisaged by the NAM was

not operating properly in practice:

Sol H: | think in terms of NAM, the whole concept of was to allow for
accountability in the decision process so thatNAé presenting officer in court

% Brand Street is where the UKBA’s main offices im&jow are based.
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would be the person who had written the ReasondEarsal Letter and they would
then be responsible for the content of it. Tha t@mpletely been scrapped. For a
period of probably about a year or so there wer@negenting officers in the cases,
unless they were very select cases. Now, theréNAM people there but it's still
quite rare and they're never the people who havaallg written the refusal letter,
which in itself is surprising because they're me@nbe the person dealing with the
asylum claim all the way through the process.

(Interview, Solicitor H, September 2009)

Again, this issue has been considered in the fitezaon asylum tribunals. During his
research, for example, Thomas discovered thathiberme of HOPO representation was a
‘depressingly familiar occurrence’ according to tinemigration Judges he encountered
(2011: 123). Thomas highlights the difficulties tthidnis creates in relation to the
appropriate way for Immigration Judges to adjudicahder such circumstances (2011:
122-5). Generally, where all parties are represkrie explains, Immigration Judges are
expected to only ask limited questions for claafion once evidence has been examined
and cross-examined by the appellant’s legal reptasee and the HOPO (2011: 120).
They are to refrain from ‘descending into the areamal, although they may pick up on
points in the refusal letter or witness statembkat are not mentioned during examination-
in-chief or cross-examination, they are not meannake their own line of argumentation
or present a case which has not been made by edngr during the evidential section of
the hearing. It is widely accepted that Immignatiudges should not perform in a hostile
manner or question the appellant in a manner tiggests they have already made up their
mind about the case (2011: 120).

However, Thomas explains that when the Home Offigeot represented at hearings there
is an expectation that Immigration Judges willdallthe guidelines on how to proceed in
such circumstances as they are set down in theof&&erendran v Secretary of State for
the Home Departmenfi999]. The Surendran guidelines state that the Immigralisfge
should, in the first instance, continue to heardppeal even in the absence of the Home
Office. They further advise that the Judge shouwtl adopt an inquisitorial role in the
proceedings but instead, where the Immigration duagpws that there is to be no HOPO
in advance of the hearing they should put in egtegparation before the hearing. Where
there are credibility issues raised in the reflistaér, or where these are not raised in the
letter but the judge decides that there are criiffilissues arising from a reading of the
papers, then the judge should ask that the appslla@presentative deal with these

matters. It was often the case in my own resedrahthe Immigration Judge would advise
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the legal representative during the preliminaryteratof the issues upon which he or she
needed further clarification or that needed to Hdressed in order for him/her to be
satisfied that s/he could make a decision. Thomaboemmtes on the definition of

‘clarification’ that might be used by judges in Bugircumstances:

After evidence and submissions, the judge may aséstgpns for clarification

purposes. Clarification can go beyond checking tretsomething has been
understood or for confirmation of a fact; it is ilegate for the judge to raise the
guestions relevant to the Home Office’s refusaklebr later material to which the
judge considers he needs answers if he is to dea},fadequately and intelligibly
with the material upon which he is being askeddjodicate. It is not for the judge to
cross-examine the appellant, but to ask questimngldrification purposes subject to
the necessary caveat as to their timing, lengtth,cantent (2011: 124).

As Thomas points out, though, these are guidelares not rules of law (2011:124).
Therefore, it may be difficult to appeal a negatiletermination of an appeal where it is
felt that the Immigration Judge did not adhereyftdl the guidelines. As he observed in his
own research, the approach of Immigration Judgeshé absence of Home Office
representation also varies from one judge to amnatit some adhering to the guidelines
more strictly than others (2011: 125).

The solicitors who participated in my study haasty views on what they thought was the
proper way for the Immigration Judge to proceedlite hearing when the Home Office
failed to provide representation. These views & keflected in the following comments

made by Solicitors H and M:

Solicitor H: | think there’s a difficulty because you don’'t wan basically have a
situation where the Judge is asking your cliend Emd lots of questions. | think if
there’s no presenting officer there it would be rappate for the Judge to ask
limited questions about the issues that were rais¢ke refusal letter. | don’t think
it's appropriate for the representative of the rdieo then basically quiz them or
cross-examine them.

(Solicitor H, Interview, September 2009)

Solicitor M: Where one party isn’'t represented | don’t thinlyare would have a
problem with the Judge being a bit more inquis#oin the way they examine a
client by asking open questions and seeking otatifon of points. But there’s
always a difference between doing that and actiwetss-examining someone; |
think the danger is when the Judges go beyond makimuiries and asking
questions for clarification and actually asking spiens in a challenging manner in
the way a cross-examiner would.
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(Solicitor M, Interview, September 2009)

The key concern amongst legal representatives attiSlc asylum adjudication processes
was that Immigration Judges should refrain fromngkon the role of the Home Office
during appeal hearings where there are no preggnfiicers in attendance. Moreover,
representatives felt that they themselves shouldbaanade to cross-examine their client
on behalf of the Home Office for the benefit of tllemigration Judge. Many felt that
doing so would undermine their professional andcathobligations to their client and
would mean that they were doing the Home Office’srkwvfor them. Solicitor B
commented that the lack of HOPO attendance hadedabsn problems in this way
because he felt the Home Office had appealed tdgel decision to grant the appeal

based on a point that it was the HOPOs resportygibiliraise at the hearing:

Sol B: There was a period where they came to practigadihing, other than a
couple of wee immigration things, but now they bezk to coming to the asylum
stuff. Not always though, and it seems very randbjuast think it is an issue that
they really need to sort out, because them notingrmp createsall sorts of
problems. I've got a case at the moment, a Zimbabwease but | won it, it was
actually quite a difficult case to win but | won there was no HOPO there and now
they're appealing against it saying that the Jutide’t look at the Country Guidance
Case. It really annoys me, | think ‘well you shoblave turned up and pointed him to
it’.

(Solicitor B, Interview, October 2010)

A further source of frustration was the feelingtthaere they not able to turn up and

represent their client, the latter would not beoaféd the same treatment that the Home
Office is when there are no HOPOs at appeals. rBteged, again, to the perception that in
the absence of Home Office participation, ImmigmatiJudges often take it upon

themselves to test the appellant’s evidence uruerauspices of cross-examiner. This
would result in what Thomas refers to above asceeding into the arena’ and raises

guestions about the proper role of Immigration &sdg such situations.

In one case during the research, a judge’s quésgion the absence of any HOPO at the
hearing seemed to verge on inappropriate whenutigej appeared to produce her own
evidence in the case and attempted to questioagpellant on it. The case was that of a
young man from Iraq. His claim related the factthe had been involved in buying and
selling goods bought cheaply from Kurdistan to Asilop owners in Iraq. He was then

made to take other items by rebel forces duringehgps. He feared persecution upon his
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return based on this activity. He had a fear of Stete because he could be seen to have
been involved with rebels and he feared persecwaidhe hands of group that made him
work for them because he had refused to continegetlactivities and had run away. The
judge was not satisfied that his original busingfskuying goods in Kurdistan and selling
them in Iraq would have been an ‘economical ventiBke did not think that the profit
made from selling the goods on in Irag would m#ré costs involved in first buying the
goods and paying to rent a car to transport theime. dppellant explained that the goods
were very cheap to buy and that in selling themhemmade a good profit; if he wasn'’t
making money from it, he reasoned, then he wouldhave done it. At that point in
proceedings the Judge produced a map passing @yet@dhe solicitor and having her
pass a further copy to the appellant. The solicitas visibly unsettled by this, she looked

concerned, she frowned for quite a sustained t&md,the following exchange occurred:

Solicitor: 1 have not had sight of this evidence.
[J: No, | know. | just photocopied it now.
Solicitor: M’am, may | ask that | hear the question beforealignt does.
1J: Yes, certainly...I want to know if he can point the place he said he stayed with
his unclé”.
Solicitor: M’am, | am afraid that | don’t think my client wibe able to answer that.
The place names on this map are in English.
IJ: That'’s fine if he can't.
Solicitor: And no adverse inference will be drawn if he ialie to pin point it?
1J: No, | just want him to clarify it and | don’t watd assume his answer. Since it
was a big issue in the rejection letter, | thinksheuld get the chance to address it.
Solicitor: Okay.

(Fieldnotes, FTTIAC, 16/6/2009)

The Judge then put her question to the appellaotgin the interpreter on this matter. He
struggled to identify what area the map was of exjplained that he could not make out
the places on the map because they were illegitdeatso where they were clearer, they
were in English. The Judge did not push the paidtraoved on. Following the hearing the
solicitor was extremely frustrated with what hagened and came over to the interpreter
who was standing directly in front of me and askddve you ever seen them do that
before? Introduce evidence?’ The interpreter redpdrwith a slight grin and said ‘I have
seenher do it before’. This suggested that this particylaige acted in this manner during
other hearings where there was no presenting offides action seemed to demonstrate an
occasion where the judge had taken on the roleeoHome Office and pursued a line of

questioning which was improper. Following the Sairam guidelines and supplementary

24 The appellant had claimed to have stayed withuhide when he ran away.
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guidance (Thomas, 2011: 123 n. 77), then, the ismlit this case would no doubt have

been able to appeal a negative decision by the gmation Judge on this basis.

Thomas argues that, for most judges, the lack ohél©@ffice representation gives rise to
dilemmas and a tension as to how they should bek20%1:125). He states that the
problem for the judge is that ‘there is no one eneésto cross-examine the appellant.
Nevertheless, the appellant's claim should be pigpested’ (2011: 123). Thomas
concludes that ‘appeal hearings which proceed énabhsence of the Home Office can
impair the effectiveness of the adjudication pretg2011: 125). In addition to this,
appeals that are heard in the absence of the Hdfioe ©efore an Immigration Judge who
is reluctant to cross the line and enter the alnguestioning the appellant, raise issues
around credibility assessments and access to gusticasylum appeal hearings. As |
outlined in Chapter 2, Judges in onward appealasiylum processes are disinclined to
reconsider credibility assessments because theywtfeel able to make such assessments
where they are merely deciding cases on the papkey. are of the opinion that decisions
about credibility are best made by first instanppeal Judges who have the opportunity to
see the appellant be cross-examined. In situatidrese such cross-examination processes
do not take place, as recounted above, questiang #ifte Immigration Judge’s ability to

effectively assess the credibility of the appellamist therefore be addressed.

Such occasions also demonstrate a further ‘silghahthe appellant during the appeals
process. In situations when there is no presemificer to cross-examine the appellant at
an appeal and the legal representative feels itldvine against their professional
obligations to do so; when that appeal also ischbgran Immigration Judge who does not
want to run the risk of being seen to enter theaend undertake the cross-examination of
the appellant themselves, the result is an appeairtg in which the appellant is given the
opportunity to say very little. Solicitor F commedton how this was a hindrance to an
appeal of a refused asylum claim that was based oegative credibility finding by the

Home Office:

Sol E Sometimes you are hindered because you havet io he written statement
so you don’'t have the chance to give oral evide#cwl you can often tell, you
might form your own slight view, or sometimes aosty view, from taking oral
evidence from someone in a meeting because yogemmaybe over like five or six
hours from taking statements, going through theu®adf Letter, you can see how
they are, how they respond to questions and howareable to give you details and
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things. But that doesn’'t always translate at thartcbecause you just have the
written statement and they are not able to give tiral evidence.

(Solicitor F, Interview, December 2011)

From Solicitor F's comments above, it becomes ewwre apparent that the witness
statement forms the sole basis of an appellantideage and account at such appeals.
Moreover, the solicitor’'s concerns over the abibfya judge to assess the credibility of an
appellant based solely on the witness statementfuateer compounded if they are

considered in light of the ways that the appellrdtcount in the witness statement

emerges from the results of the asylum intervied/ r@fusal letter.

9.5 Conclusion

An examination of asylum appeal hearing processeeats the structural barriers that
asylum appellants face when trying to present theylum narrative in appeal hearing
settings. The imposition of the adoption of a prepared witness statement as the asylum
appellant’s evidence-in-chief denies the appellant their legal representative the
opportunity to draw out the asylum narrative inaherent and effective way during a
process of examination-in-chief. Institutional dews such as this one have been shown to
be part of a practice to speed up tribunal adjuinaprocesses. As discussed in this
chapter, comments from solicitors who took parimy research reveal that even where
they attempt to draw out more detail from theiewrts about their claim once the witness
statement had been adopted they are often metvgéipproval by the Immigration Judge.
As a result the asylum narrative develops duriregappeal process through a series of, at
times, aggressive questions posed by the Home eDfffesenting officers during cross-
examination. | have sought to highlight the sigrafice which is attributed by presenting
officers to pre-hearing interactions, such as thieening interview, when conducting such
cross-examinations. Although scholars such as Thoangue that the main point of an
appeal hearing is to test the appellant’s narratieerecognises that the quality of cross-
examination by the presenting officers is variadohel can often lead, in a bid to paint an
appellant in an incredible light, to an emphasigernpheral details which are ancillary to
an asylum claim. Using data from my observationsaagtlum appeal hearings at the
FTTIAC in Glasgow, | have argued that Home Offiaegenting officers often seek to

create confusion and incoherence when questiorsytua appellants about aspects of



202

their claims. Referring to apparent inconsisteneibsws presenting officers to suggest
that asylum appellants are not credible and thair tblaims should therefore not be
believed. In the absence of any process of detagheamination-in-chief, solicitors

therefore rely on the withess statement in orderotovince Immigration Judges about the
credibility of their client’s claims. In the nexhapter | will, therefore, turn to consider the
implications of this in light of how the asylum native develops during the preparation of
the witness statement that is ultimately lodgedhwitie FTTIAC and adopted by the

appellant as the evidence-in-chief at the asylupeaphearing.
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10. Co-Constructing the Witness Statement: the
impact of the asylum interview and refusal letter
and the binding implications of this at the FTTIAC

appeal hearing

In the preceding chapter | discussed the ways tti@atasylum appellant’s narrative is
presented and tested during the asylum appealnigeatithe FTTIAC. | argued that pre-
hearing interactions and procedures are used byeHQfiice presenting officers to
undermine the truth of the account that an asylppebant adopts as their evidence-in-
chief at the appeal hearing. In this chapter, tdfuge, turn to consider these pre-hearing
interactions and their impact on the developmenthef asylum narrative vis-a-vis the
witness statement that an asylum appellant prepétiesheir legal representative.

The chapter begins with a discussion of the asyhierview that an asylum applicant has
with the Home Office prior to the initial decisi@bout their asylum claim being made. |
will assert that the question-and-answer formainduthe asylum interview shapes the
sequence of the narration of an applicant’s claimcivthen constrains what might be said
during the construction of an applicant’s witnetsgdesment with their solicitor. This is due
to the fact that the process of preparing the wirgatement becomes ona@gponding

to the Home Office Reasons for Refusal Letter incWwhhe applicant’s case has emerged
through the eyes of the Home Office InterviewerisT$ets the scene for and frames the

future telling of the person’s asylum narrative.

The chapter then presents the differing approatttesthe solicitors who took part in my
research adopted when preparing the witness statgthe different motivations for the
approach that they adopted will be considered distng potential effects that this may
have on the outcome of the statement taking protedse final section of this chapter,
data from an asylum appeal that | was able to éfraim some extent, as it progressed
through the appeals process will be used to exarhme the witness statement is
constructed in these ways. | will conclude by sstjgg that the articulation of the claim

becomes ever more restricted the further an apytliealvances through the asylum
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process, to the point that they become bound atadyum appeal hearing by their
interactions and statements prior to the hearing.

10.1 The Asylum Interview: Miscommunication
and misunderstandings

Scholars such as Maryns (2005; 2006) have shown hdscommunication and
misunderstandings due to factors such as varyisgudsive practices permeate the asylum
interview process. Maryns’ research focuses prigmaim Belgian asylum procedures and
concentrates in particular on asylum applicant&foican origin. Her work explores the
effects of African asylum claimants in the Belgiaaylum procedure being forced to
assimilate their language to English in order tivay may take part in the monolingual
interview process with Belgian immigration offigaiMaryns, 2005). Maryns shows how
this assimilation process for speakers of pidgi€ole, which are denied as languages in
their own right (2005: 300), gives rise to diffides for such applicants when trying to
make themselves understood. In the UK, the Homec®©fWill generally attempt to
provide interpreters in the language of the asylapplicant though it is not always
possible to secure an interpreter whose first lagguis of the same dialect as the

applicant. Maryns' research is therefore also egleto the British asylum process.

Key insights that might be taken from Maryns’ wedtate, amongst other things, to how
the structure and organisation of the intervievelitsnay put asylum applicants at a
disadvantage and enable officials to refuse tHaimc For example, Maryns illustrates the
ways that the initial ‘bureaucratic’ style of quesing in the asylum interview breaks
down the opportunity for a narrative flow to be yaded by the claimant when answering
the questions put to them (2006: 32). The consggiosed by these interview norms
prevent the contextualisation that is needed irotal make sense of the asylum narratives
provided. When officials feel that applicants an@wviding detail that is ancillary to
answering the basic questions put to them, they ofién interrupt the claimant. This
means that spaces for the applicant to provide #ueiount and ‘story’ are closed down.

Maryns’ findings also reveal the power of the imiewer over the interpretation and
formation of the asylum narrative, or account,ha final report relating to the applicant’s
claim. Her study showed that different institutibeapectations may shape and structure
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the responses that are recorded by the interviewién, the applicant not usually being
given the opportunity to fully assess the offigal/ersion of their account (2006: 87).
Although, in my research, applicants were usuatlyesluled in for a meeting with their
solicitor to discuss the asylum interview transcapd to submit or correct any errors in
the recording of their answer, the latter were adatays taken fully into account and did
not mean that the applicant would be able to asfessummary of their claim that the
interviewer would later construct when preparing tbfusal letter. Maryns’ work reveals
that important details are often left out, linegjokstioning are not pursued or elements of
the claim are prioritised over others; the contnegr all these factors are the responsibility
of the interviewer as first instance decision-makehe asylum process. This is significant
because the witness statement that solicitors prepah their clients will often use the
asylum interview transcript and the refusal lettenjch is put together by the interviewing
immigration officer in light of the asylum intervie when constructing the account of
persecution with the asylum applicant. Before goiog to explore the possible
implications of this, it is first necessary to diss the different ways that the solicitors in

my study dealt with the preparation of the witngtsgement in asylum appeals.

10.2 Preparing the Witness Statement: Differing approaches

When exploring the process of preparing a witnésement with the solicitors who took
part in this research, it was clear that each isotibad a different approach to how they
put the statement together with their client. Tbkcgors differed, for example, in terms of
the number of meetings they felt were required amplete a witness statement. One
participant explained that she would block out atire afternoon in order to get the

statement done in one sitting:

Sol E: | prefer to do Witness Statements in the onenglittso sometimes what | do is
just cancel out the whole afternoon...Usually,aesl take me about 3 hours if | am
going to do it. But, | like to do it all in the orstting because it means that the
person is in the right frame of mind. The only tifiee had to stop is if it's
particularly distressing circumstances and withaerclients. |If it is quite hard for
them to talk about it then | can make different @ppnents. But basically, |
normally find that most clients once they are wojulst ratherdo the statement and
have itdone just do it the once and that's it. | feel likarh also in a better frame of
mind to do it in one sitting but that's my own pamal choice.
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(Solicitor E, Interview, October 2011)

In addition to Solicitor E’s personal preferencedtnthe interview in one sitting, she also
cited business considerations as a motivation pyogeh the preparation of the witness

statement in this way:

Sol E: 1 don't like to break it up because 1 just thitkakes longer. From lausiness
point of view, although | have never had this peobiwith SLAB because of the way
we do it in our office, but | think it would be #ifult if you have got to get an
interpreter in 3 or 4 times; | mean, how do youifyshat to SLAB that you're doing
a Statement each time? You know, whereas if yousegrwell it took 2 or 3 hours,
you've got one interpreter charged for that. Anénthyou say ‘I drafted the
Statement, went over it, took the amendments, liidfinal draft and then got the
client to sign it’. | don’t know how | would jusiif you know, that | met them on the
Monday and did a bit, | met them on a Tuesday addadbit...you know? | think,
especially the way the Legal Aid are now, | thihky would query it and say ‘Why
did you have to do this so many time&Xpeciallyif there’s the expense of an
interpreter having to be incurred each time...rpreters can charge waiting times
and travel costs, so | always do just try to da the one sitting.

(Solicitor E, Interview, October 2011)

Solicitor E here explains that this approach wasebdan funding considerations and also a
belief that it is better for the client to leavethvithe finished product and something
tangible. Although this issue has been coveredeatgr detail elsewhere in this thesis (at
Chapter 6) the extract above is a further examptheimpact that funding considerations
can have on a solicitor’'s working practices. logb®ints, though, to the effect that a legal

representative’s personal preference can haveeowaly that they prepare the statements.

Other representatives were of the opinion thataoul¥ just not be possible to take the
statement in one session. This, they commented, hegswuse they felt it was too

overwhelming or ‘too much’ for them and for theecit:

Sol B: In terms ofhow | do it, | don’t tend to do it in block appointnten| know
some solicitors do it at night or at the weekenain't do that because 1 think it is
too much formeas well as the appellant and | tend to break imgb do a chunk at a
time.

(Solicitor B, Interview, October 2011)
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In contrast to Solicitor E’s approach to takingtetaents that conform to what she felt

were the preferences of SLAB, Solicitor A’s comnsestiggested that he tended to have as
many meetings with a client that were needed ieotal take the statement. He noted that,
often, several meetings would be required to gestatement done and then explained that

he would subsequently have to negotiate with SL&garding payment for the work:

Sol A: you can usually do it in two meetings. Two faitBngthy meetings, fair
enough. But if it is a complicated case or if itasreally long statement you'll
sometimes need three or four to get it right. Amehtyou just have a struggle getting
paid by SLAB for it, but if it needs done, it neattme.

(Solicitor A, Interview, August 2011)

Some research participants, such as Advocate AtHat it was essential to take the
witness statements over a series of meetings twalbr the client's account to be

developed in a structured way with the legal repmétive fully understanding the claim:

Adv A: What you do is you have several meetings withctiet. You write down
what the person is sayingouwrite it down and thewyou structure it after you have
gotten to the stage where you understand what himg tis ...You put it into a
structure, you develop it chronologically or therwaty and then you produce in
hard copy a draft of the word processing and trmnhave a final meeting with the
client and you give the client the opportunity évise and finalise it.

(Advocate A, Interview, August 2011)

This sense of ownership or responsibility for tlagrative expressed by Advocate A above,
‘you write it down’ and ‘you structure it’; ‘you deelop it’; ‘you produce it’ was not shared
by all the participants in the study. Some spokeuaibhe fact that it was ‘the client’s’
account and were cautious about putting too muchthemselves into the witness
statement. Others expressed concern about the woihie process at which to take a
statement. And although some solicitors would tageull a statement as possible from
their client before their substantive interviewwihe home office, many would wait until
the outcome of the asylum interview was known arrdfasal letter issued. Solicitor B
was quite candid about the time constraints that infaesl his decision not to do take a

statement before the outcome of the asylum claim:

Sol B: Ideally, | would take a statement as soon as taye to me. Usually you
would have two files, one ‘pre-refusal’ and onespoefusal’ and the Legal Aid
Board will fund you to take a statement first tinoeind but, in some cases, | try and
put it off because taking statements is hard warlk \&ery time-consuming. In the
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first file 1 usually just kind of hold their handkat and explain the procedure to them;
| don't really take a statement. Now, the upsidéht is that it saves you time and
you only have to take a statement if they loseyandare going to use the statement.
But on the other hand, it means that they haveadyrgjiven the information to the
Home Office....But statements pre-refusal | doend to do. | should take them
because | (can) get paid for them.

(Solicitor B, Interview, October 2011)

He did go on to explain that, in addition to then¢i demands of taking a full statement
before the outcome of the asylum interview, a frtmotivation not to do so was a
strategic one to avoid arming the Home Office vathre-prepared account that they could

then simply pick holes in: ]

Sol B: If we don’t give the Home Office the statemergritthe Home Office are left
to get the information for themselves and do thel veork and say ‘Look | have to
extract information to do a statement’. If we gibem a statement, then the Home
Office don’t extract information, they just lookrfthe weak points and ask all their
questions round about the weak points and giveaystwonger refusal letter.

(Solicitor B, Interview, October 2011)

The legal representatives with whom Good (2011)dooted his research into witness
statements and credibility assessments were algmga about providing the Home Office
with a witness statement prior to the substantsyduan interview. However, for Solicitor
B the drawbacks of not preparing a statement beéf@m@sylum interview were that he was
unable to advise clients about what parts of theestent were very important or test the
client's evidence in order for them to clarify tketails of their account (Solicitor B,
Interview, October 2011). Solicitor A also highltgld similar advantages of preparing a
statement with a client before the substantiveru& emphasising that it was useful for
the client to provide their account and answer tioles by someone adopting a
sympathetic manner prior to undergoing the Asylumterview process (Solicitor A,
Interview, August 2011). It is interesting to ndtem Solicitor B's comments in the
interview response above that a disadvantage ohawaing prepared a statement with a
client prior to the Asylum interview was that ‘thbgve already given the information to
the Home Office’. This highlights the problematiature of the asylum narrative, vis-a-vis
the witness statement, being developed makingaeder and as a response to the asylum

interview and refusal letter.
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10.2.1 The Witness Statement as it Emerges Through
the Asylum Interview and Refusal Letter

Despite the varying approaches of the solicitorshis study to how the statement was
taken in terms of numbers of meetings, writingptthere and then or going away with
notes and constructing a record of what was shieketwas a key similarity in their
methods in the way that the refusal letter forntegl hasis or starting point for taking a
statement. This is significant because using tlyuasinterview transcript or the refusal
letter as a point of reference when beginning totpgether a withess statement may result
in the statement becoming a response to the relietsait and the issues raised during the
asylum interview. The solicitors’ responses belavout how they go about taking the
witness statement in asylum appeals are illustativhow they use the refusal letter and
asylum interview transcript in this way. It shoulé noted though that the point in the
process at which solicitors take on clients mayehav effect on the way that they prepare
the witness statement; e.g. when a client comésetsolicitor with a refusal letter already
issued, then the latter cannot help but preparewtfigess statement after the asylum
interview has been conducted and refusal lettaretss However, it seemed from my
research that most solicitors would hold off unltie outcome of the asylum interview
before preparing a full withness statement withiantl As Solicitor E's comments below
suggest, it is often the demands of the processhadiictate that the solicitor start with the
refusal letter when preparing an asylum appeas ithibecause they have to prepare the
Grounds of Appeal to be lodged with the FTTIAC witi0 working days of the refusal
letter being issued by the UKBA:

Sol E: If somebody comes in and they’'ve got their reflstier, what we do first of
all is go through the Refusal Letter with them. @@ honest, at that point | am not
really looking for them to give me a lot of comm&about what they disagree with.
We are just looking for a very rough, brief summafyThis is wrong because...’.
What | will then do is have a meeting with them diticbut the Grounds of Appeal
based on what we've talked about. Once I've suleahithe Grounds of Appeal, the
next meeting | have with them is normally once wegotten the letter in from the
Court about the dates and | normally meet themrbetiee CMR Hearing to talk
about what the CMR Hearing is. And then | makeppointment for them to come
in and, at that appointment, | really do the withsttement.

(Solicitor E, Interview, October 2011)
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In their responses, most of the other solicitosp @@mphasised that it was necessary to
address the refusal letter in order to prepareGtamunds of Appeal for the FTTIAC. As
such the refusal letter can be seen to shape tiighatthe witness statement is prepared
and becomes the frame of reference through whielapipellant’s narrative will take shape

and develop.

Solicitor E’'s response above also highlights theg $tatement is often taken after the
refusal letter has been issued and the CMR hedwasgbeen held. This may mean that,
following the CMR, she has a better idea of theessthat the judge may raise or that the
Home Office may pursue. It also means, though, ttiafpreparation of the statement will
take place in light of all these various processéating to the appellant’'s claim and after
several other discussions about what the appellatdimis and what the facts of the case
are. Solicitor B spoke about his taking two separaé¢esnents so that the narrative could
be considered in its own right by the judge at appeth a second statement providing a

response to the refusal letter:

Sol B: In general, if someone is refused | tend to take statements. | take a
statement of their claim from start to finish itkiad of semi-chronological, who are
you? How did you arrive here? Why did you leaved Atart at the beginning. At
the end it is always, ‘And then | came to Britaim lavze described at the start'.
Because if you don’t have that, the only way thenlgration Judge can see the
claim is in the Refusal Letter Summary or on themdoOffice Interview and they
jump about. And the way | describe to the cliestsHopefully the Judge will read
your story in your statement from start to finish, he knows what you are saying.
And then he will read, hopefully, the Refusal Letiad says “Well, the Home Office
have got some valid points there, that doesn’t meMese and that doesn’t make
sense”.” And that's why we do another statemergeeond statement which is a
response to the Refusal Letter.
(Solicitor B, Interview, October 2011)

As Solicitor B explained above, however, he tendethke the statement following refusal
and so the narrative would still emerge throughléims of the asylum interview transcript

and the interpretation of the appellant’s clainthiyy Home Office in the refusal letter.

It may be argued, though, that the structure ofgiexess itself means that the witness
statement will tend to emerge following these otkeents in the asylum process. This is
due to the changes to the process that were irdeadunder the New Asylum Model (or
NAM, discussed in Chapter 2). Prior to the impletagon of the NAM, applicants were
given a Statement of Evidence Form (or SEF) andired to fill this in before their
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substantive interview with the Home Office. Manyulab have the assistance of a solicitor
to do this and so this stage would provide the tpoithe process at which the applicant’s
narrative would be constructed as a witness statenmiéhe SEF contained standard
questions which needed to be answered by all appbc This may suggest that the
applicant’s asylum narrative would still be somettaaped by the SEF format set by the
Home Office. However, solicitors spoke of how tiveguld often score out the text boxes
provided for the answers on the SEF and advisecheer to ‘see attached’, wherein they
would have provided the answers to those questiotieir client’s witness statement. The
SEF process meant that the narrative could takeesladependently of the asylum
interview record and refusal letter. This did méaat the Home Office were armed with a
statement prior to the asylum interview which tleeyld then base their questions around
in order to ‘pick holes’ or uncover inconsistendieshe applicant’s account, as Solicitor B
discussed above (p. 157) in relation to the reaberdoes not take a statement prior to the
asylum interview. It did, however, also afford #ygplicants the opportunity, as mentioned
by Solicitors B and A above, to go through a naratof their account, be tested on
elements of it and have the opportunity to clagifyy points in their narrative which might,
on the surface, appear contradictory. The NAM reedothe SEF stage of the asylum
claim process, and, as described by research ipariis above, the statement currently
tends to be taken in full following a refusal. Thtise asylum narrative can now be seen to
be constructed and produced in the shadow of tbeuat drawn out by the UKBA officer
who interviewed the asylum applicant and wrote rthrefusal letter. This may have

problematic ramifications for the assessment ddigpellant’s credibility.

This issue of the refusal letter shaping the asyhamative can be further problematised
where, for example, the practices of solicitors mtat the refusal letter and the account
as depicted by the Home Office is allowed to shéggenarrative and the way that the
appellant thinks about their account. An exampleéhef was where Solicitor E explained

that she would have a client take the refusalrletteay to take notes in preparation for the

meeting where they would prepare the withess stteém

Sol E: Depending on the client’'s grasp of English, whatotmally quite like are
clients that, or there’s a lot of clients who as¥wkeen to go through their Refusal
Letter anyway at home because | say ‘Look, thisow we are going to go through
the Refusal Letter. We are going to go throughitmore detail than we’ve went
through today where you're going to get an oppoatyuio really go into detail as to
why you don'’t like what the Home Office have saat why what they've said is
wrong.” And so, what | normally say to them is “Eathe Refusal Letter yourself, go
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through it yourself and write your own commentsitde®ach paragraph as to what is
wrong. So that, when we are both in doing the Végn8tatement, you've already got
maybe bullet points with things as well, that yoeed to tell me about as your
solicitor as to why that’s wrong'.

(Solicitor E, Interview, October 2011)

This means that clients will start to think abcwgit account and experiences as mediated
through the refusal letter which is itself basedtmaccount that is produced by the Home
Office from the answers provided at the asylumninésv. Jackson’s arguments about
idealised narrative structures and the ways thapleerecall memories can be applied here
(1994: 98). Where the applicant is sent away tal tha refusal letter as preparation for
putting together a witness statement with theircgol, ways that the applicant recalls
memories related to their account of persecutiolh ten themselves be shaped by the
idealised narrative structures that underpin tleaiat set out in the refusal letter. In this
way, when the applicant comes to prepare theiresgnstatement with their solicitor, the
recall and enunciation of their story will be atiesd by the narrative structure of the
account provided in the refusal letter. In additiftumther comments and articulations about
their account, during cross-examination at theuamsyappeal hearing for example, will be
made based on memory recall that has been affbgtdte idealised narrative structures of
the refusal letter, which subsequently feeds ineogdreparation and structure of the witness

statement.

Indeed, one solicitor spoke of the way that he essthat the witness statement matches

up with the answers already provided at that stage:

Solicitor K: We have the client in and we take another statentkare should
already be a statement done for the asylum claimbe | do then is | read through
the interview record and make sure that what'shia interview is what's in my
statement. If it's not then the statement charngeseflect the interview record
because the Home Office have never seen the stateste | make the statement
reflect what they’ve been told at the interviewhal may well raise ethical questions
but | don’t worry about that, it's for the Immigrah Judge to decide whether they
believe the claim...l just take what they’'ve sdidhe interview as their account.

(Solicitor K, Interview, August 2009)
This was a rather extreme approach and it musaigen®t one that was explicitly shared

amongst the rest of the solicitors who took partmg research. It could be argued,

however, that the responses provided by the cherihe asylum interview did shape the
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narrative that was created during the taking ofwiiteess statement. Here Solicitor A’s

comments hint at the ways that this might occur:

Sol A: At either the second or first meeting we try dakle a huge precognition
from them to work from, and then it gets a bit eliéint after they’'ve had their
interview and depending on what they've told themdoOffice. And then your
statement for the hearing, if you get to an appearing stage, will be based on the
precognition, the responses they've given in therimew, and the issues that need
dealt with in the refusal letter. So you end uphvatstatement that's a hybrid of all
those things.
(Solicitor A, Interview, August 2011)

From the responses of other solicitors above, thexeone can see how the witness
statement does becomes less of an opportunitysigdum applicants to articulate their
claim and construct an asylum narrative and mopeoaess of responding to the refusal
letter and attempting to maintain continuity betweabe statement and the responses
provided during the asylum interview. The accounattemerges from the asylum
interview should, therefore, be regarded as a arwamponent of the asylum claim and

appeal.

This raises important issues about how asylumvigess are conducted and the ways that
understandings and meanings are formed during Hyura interview process. In
particular, the format of asylum interviews may @avsignificant impact on the narrative
or account that is produced in the refusal ledthough observation of asylum interviews
did not form part of the research here, the workhose who have researched the asylum
interview process in this and other jurisdictioddatyns, 2005; 2006) provides crucial
insights into the problematic nature of such preessin addition, | had access to some of
the asylum interview transcripts in cases that$ ahle, to some extent, to follow through

the appeals process.

In a discussion of examples from one such appea ttaat | partly ‘followed’ through the
process, | will highlight the ways that certain allst were prioritised over others in the
consideration of the applicant’s claim. These detdhen became core points used to
justify the negative decision in the refusal letd were the main focus of the witness
statement. As discussed earlier ( in Chapter H)efder has studied the ways that stories
are subject to repetition and modification in diffiet circumstances whilst journeying
through legal procedures (2003: 339). He has algestigated the ways that utterances by

those subject to legal procedures at early stagdlseoprocess bind the person that has
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made them such that a procedural memory arounde titosnments, utterances and
statements is formed which makes it hard to mothim and rarely allows for ‘a fresh
start’ (2007: 7). The applicant in the example toick this chapter now turns, to follow
Scheffer (2004; 2007), became bound by earlierarites in the asylum process. These
utterances had themselves also been modified anjolieney through the asylum appeal
procedures and subsequently there was little oppitytto modify the official recording of

the resultant account.

10.3 Examples in Practice: The Case of Mr. |

Although, as mentioned above, observation of asyhterviews did not form part of the
research here, the interview transcripts, withéatements and notes of solicitor-client
meetings of a case that | partly followed throulgé process reveal some of the ways that
lines of questioning and deductions on the pathefUKBA decision-maker are presented
in the refusal letter and then shape the accouttianwitness statement. | will also show
the great degree of confusion that often surrouhdsprocess of preparing the withess
statement and provide insights into the produatibthe statement that appellants are then

required to fully adopt at the asylum appeal hegarin

10.3.1 Mr. |

Mr. | was from the Democratic Republic of Congo adiming asylum because of his
membership of an opposition political organisati@s Compagnons d’Etienne Tshiskedi
which was affiliated with the Democracy and Soé&labgress Union (UDPS). Mr. | had a
very complex ‘travel history’ in that he had fledetDRC originally to France where he
was refused asylum and returned to DRC. He lefrgfroblems associated with his
political activity arose again and that time ardva the UK in a lorry coming via France.

Due to his previous claim for asylum in France, Bréish authorities returned Mr. | to

France shortly after he arrived in the UK. Mr. dwrever, made the journey back to the UK

from France and claimed asylum in 2010.

Mr. I's case is significant because the focus @& decision about his claim was closely

related to his immigration history and the detaiisis route to the UK. The UKBA used
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these aspects of his account to undermine his hiliégdiand refuse his asylum claim.
Moreover, it was possible to observe how detaitsuéMr I's account became sidelined or
not clarified or explored fully and the ways thaistthen played into the cross-examination
and subsequent judgement at appeal. This caselseasrgportant because it illustrates the
great deal of confusion that may surround the moa# preparing the witness statement,
an endeavour that takes place with the clientypnéger and solicitor, and, as this example
shows, with a further interlocutor in the persoragfaralegal.

10.3.2 Travel History and its use by the Home Office to
Undermine the Credibility of the Claim

As mentioned previously, Mr | fled the DRC initiallo France with the help of an agent.
He was refused asylum there and then returnedet®®RC via Brazzaville in late 2007,
again with the help of an agent. Upon his return, IMemained in a different province of
the DRC to the one where he lived before. He wesstad in 2008 during a march against
assassinations in the country. Mr. | was imprisoaed with assistance escaped and
travelled to France, once more with the help ofagent. In 2009, he arrived in the UK
from France in a lorry and claimed asylum. Mr. lswhen deported to France after the UK
authorities discovered he had previously made glurasclaim there. Whilst in France, he
claimed that an agent made arrangements for higet@ visa to travel once more to the
UK. The agent changed his mind though and Mr. Iritduse the visa in the end. Instead
he found a passport in a nightclub in Paris andl ukes to travel by train to the UK in
January 2010.

Two aspects of his journeys from DRC to Francetaed the UK were highlighted by the
UKBA as problematic. These were the fact that théBl had a visa application in a
different name from Mr. I's, the fingerprints on wh matched his; and the fact that Mr. |
claimed to have travelled to the UK from Francetlos train using a passport that he had
found in a nightclub in Paris. These details, alavith two other points that will be
discussed below, were relied on rather heavily ly Home Office to undermine the

overall credibility of Mr. I's claim. The Home Offe state in the refusal letter that:
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22. These inconsistencies regarding your educamur, statements on your dates of
movement out of the country, your application foviaa and use of false identities

have seriously damaged your credibility and have asnsequence damaged your
general asylum claim.

(Fieldnotes, Mr. | Refusal Letter 16/11/2010)

The letter then goes on to explain that becaugkisthe rest of the claim is not believed.
In the section which begins ‘Consideration of yalaim to detention and escape...” the
refusal letter explains that this had been coneitlarot credible due to contradictory
statements that Mr. | apparently gave relatingisarivolvement with the political group of
which he was a member. It then notes: ‘You have atémitted that you travelled to the
UK without a visa on the"5of February 2009 and again in January 200a1Q 110, 111
and 117) in the full knowledge that this was aegél act’ (Fieldnotes, Mr. | Refusal Letter
16/11/2010). It seems from this that Mr. I's accooinhis detention and torture is not to be
believed merely because of his undocumented emiytihe UK.

Whilst preparing the witness statement Mr I.’s leggpresentative and the paralegal
assisting in his case focused quite heavily onethidstails and they both asked Mr. |
whether he could explain these matters and whethaot he had any other explanations
about, for example, how he obtained the passpattitd eventually used to travel to the
UK (Fieldnotes 15/12/2010 and 20/12//2010). Mrtuck to his original explanations and
this prompted the solicitor representing him to coent to me, once Mr. | had left the
office after his final meeting before the appebkeally wish he had a better explanation
about the passport. Saying he found it in a nightat just-it's rubbish-the picture just

looks so like him’ (paraphrased fieldnotes, 20/02/2).

During the appeal hearing the majority of the H@Rbss-examination related to these
aspects of Mr. I's claim, with the only other quess being four questions about where
and when Mr. | held meetings with the UK arm of I&smpagnons d’Etienne Tshiskedi.
The result was that the Immigration Judge in theecalso took the opinion that Mr. I's
travel history detracted from the credibility ofshiaccount, stating in his written

determination of the asylum appeal that:

% This is an error on the part of the Home Offiteshould read January 2010
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37. In addition, the Appellant’'s own actings in msmigration history adversely
affect his credibility....He has clearly shown atbry of using false documents and
names in order to enter the United Kingdom illegall

(Fieldnotes, Mr. | FTTIAC Appeal Determination/202011)

The Immigration Judge also relied upon the fact leadid not believe Mr. I's account of
his detention and torture in order to refuse higseah Some of the aspects relating to this
were relatively unexplored by the Home Office dgrithe asylum interview and cross-
examination and, one point, | would suggest waseldped on the basis of a

misunderstanding on the part of the Home Office.

10.3.3 Unexplored Details and Interviewer’s Assumptions

Some of the details of Mr. I's account were letateely unexplored by the interviewer
during the asylum interview. One example of thigtes to Mr. I's reference to being
tortured and raped during his time in detention. Mimentions this early on in the

interview in response to a question about his gerealth:

23. Interviewer: How’s your health?
Mr. I. | have been examined there and a report will bEraday traces of torture of
my body. | was raped while | was arrested.

(Fieldnotes Mr. | Asylum Interview Record 1/2010)

This mention of rape remains unexplored by theruntgver throughout the rest of the
interview. He makes reference to physical abuse tat:

94. Interviewer: Is that where you were physically abused?

Mr. I: Yes, in the same camp there were military prisener

95. Interviewer: Was it the military prisoners who attacked you?
Mr I: Yes.

(Fieldnotes Mr. | Asylum Interview Record 1/2010)

The interviewer then moves on to the escape neerati Mr. | and questions him about
how he got out of prison. Neglecting to explores thspect of Mr. I's account appears to go
against the guidance provided to UKBA staff in tiela to the asylum interview where it

states:
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It is also important that allegations of tortureilbtreatment are fully investigated at
interview with appropriate sensitivity (Home Offic€€onducting the Asylum
Interviewv.4.5: 4.1).

No reference is made to it in the refusal letted &nwas not pursued by the solicitor or
paralegal in the witness statement or at the mgetivhich | observed. The refusal letter
explained that the Home Office did not believe thiat | was detained as he said he was.
Further details about his abuse during his incatmar may have provided greater internal

consistency and credibility to support his account.

The escape narrative of Mr | from prison and howas dealt with by the Home Office in
the refusal letter and also by the Immigration &uihghis determination of the appeal is an
interesting example of how a lack of clarificatiohdetails and assumptions about aspects
of an account can disadvantage the applicant. &takylum interview Mr. | provided an

account of how he managed to escape from detention:

96. Interviewer: How did you get out of the prison?

Mr. I: | was very weak, | didn’'t know if | was going toé then | recognised one of
the soldiers who was a friend of my brother in Beest. | explained | knew him and
asked if he could help me. He told me he could me¢pto get out but the guards
were his friends. He explained if he could get someeto bribe the guards. | gave
him a number to contact my wife. My wife managedgtee him some money.
Because in Congo the wage of guards 10 dollarsney get 500/600 dollars then
they do anything for you.

97. Interviewer: How did you get out?

Mr. 1. My brother’'s friend explained | was very sick andeded to go to the
infirmary. It was there that | could escape. | taamember but happened the month
of November 2008.

98. Interviewer: How did you escape from the infirmary?

Mr. I: He helped me to escape with the other guardsédtaltd me they would look
for me so he insisted that if | was captured ag@ould not divulge any names or |
will be dead.

(Fieldnotes Mr. | Asylum Interview Record 1/2010)

This sequence of questions and responses becamedéedbin the refusal letter in the
following way:

13. You claim that you became very weak and ressghione of the soldiers and
asked him for help. You gave him your wife’s phonenber, to get some money to
him and he arranged for you to be taken to theitadsgs you were poorly. This was
during November 2008. This soldier and some otherds that had been bribed
helped you to escape from the infirmary.
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(Fieldnotes, Mr. | Refusal Letter 16/11/2010)

It seemed on reading the asylum interview thatiMad sought the help of the soldier who
knew his brother in order to escape. The move ® itifirmary, upon my initial
interpretation of the response, was part of the ptaescape. Instead it seems from the
refusal letter that the initial bribe was intended Mr. | to get medical help and then he
subsequently sought to escape from the infirmd&uyrther still, it was then interpreted by
the immigration judge from Home Office submissiams! recorded in the determination as

follows:

36....he was arrested again in June 2008 and plattee camp. He stated on this
occasion he was beaten badly and was weak butniseaga soldier who helped him
go to the infirmary and to whom he gave his wifiglephone number to arrange for
bribes to be paid to enable him to escape. | dofind the Appellant’s claim
credible.

(Fieldnotes, Mr. | FTTIAC Appeal Determinatio/202011)

It is a subtle point to note but the order of eseloécomes altered as Mr. I's answer is
recorded at interview and then represented in ¢hgsal letter and summarised at appeal
and in the judgement about his appeal. The naeratinfts from the appellant arranging for
the guards to be bribed following which they mowm lto the infirmary as part of the

escape plan, to it being the case in the Immignaliedge’s version that he was moved to
the infirmary with the help of the guard friendtw$ brother’s at which point he was then
able to arrange for his wife to provide bribesal@de him to escape from the infirmary. It
is worth noting that the witness statement refldttsl’s answer at interview on this point.

Despite being a very minimal change it does demnatesthe ways that the account can
become altered during the process and the appé&llamén bound by it. If it had been the
case that the decision-makers here did not betiey@ppellant because they did not think
it plausible or credible that the guards would Hailp to the infirmary of their own accord

without the influence of a bribe, then this mediatirom one version to the other would
have been seen to have had serious consequencescissed earlier in the thesis (in
Chapter 3), factual findings made by an Immigratioige at the initial asylum appeal at
the FFTIAC cannot be overturned in an onward apméathat Immigration Judge’s

decision. In the example above, therefore, Mr. ulddhave become bound by the shift in
this part of his narrative and he would have besable to appeal the negative credibility

findings on this point.
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10.4 Conclusion

Examining the pre-hearing interactions and thepaot on the development of the asylum
narrative vis-a-vis the witness statement revdasnays that appellants become bound by
the accounts of their claim that are drawn from Hwne Office asylum interview and
which are presented in the refusal letter. Thiadenshown to be problematic by drawing
on the literature of scholars who have undertaksearch into asylum interview processes
to suggest that often asylum appellants at thajestae prevented from being able to
provide their asylum narrative or account. They egstricted by the format of the
interview which dictates that the questions arebgethe interviewer. Interruptions by the
interviewer when claimants attempt to provide wthatinterviewer regards as too much or
ancillary information result in details going unoeded and the narrative flows of the

claimant being broken.

In exploring the working practices and preferenaskethe asylum solicitors who took part
in my research, | was able to see how the asylumatnge that is presented in the refusal
letter and the asylum interview transcript shagertrrative that is produced in the witness
statement. This is because, as | have shown legyal, lepresentatives will often take the
refusal letter as their starting point when corgtng the witness statement with clients.
By virtue of this, the asylum narrative developghe witness statement as a response to
the account forwarded by the Home Office in theaicidion letter. In addition, solicitors
may organise their working practices to make payrfrem SLAB for their work easier to
negotiate. Solicitor E could be seen above to stradhe taking of the witness statement
into one meeting where she would also note andewit a client's responses into a
narrative which she would then give them to takendoOther solicitors felt that such
practices would not give the appellant the spaeelee to provide a thorough narrative and
to allow them to have a break between meetingswhight provide the opportunity to

change statements and comments made at previotisgsee

The final section of this chapter provided an asialyf data from an asylum appeal of

Mr.l that | was able to ‘trace, to some extentitasogressed through the appeals process.
Mr I.’s case demonstrated the ways that statenerdnarratives are repeated and become
modified during the different stages of the asylappeal process. It also showed that
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appellants can become bound by what they haveesaig on in the process and how they

then must deal with this during cross-examinatioasglum appeal hearings.

Thus, the discussion and arguments made in thistehaan be considered in connection
with those made in the preceding chapter on the tivalythe witness statement is tested
during cross-examination. In Chapter 9, | argued thstead of the asylum appeal hearing
providing an opportunity for appellants to narréteir experiences of persecution and
articulate their fear of further persecution ifureted to their country of origin, they are
restricted in such representations of their claiynthe necessity to comply with the
institutional structures and expectations that govasylum appeal hearings. Such
structures and expectations dictate that the sgpathust adopt their withess statement as
their evidence-in-chief. The requirement to adbet witness statement as the evidence-in-
chief, therefore, further denies the appellantapportunity to have their narrative elicited
from them Dby their solicitor in a sympathetic mann®n the contrary, they are
immediately subject to cross-examination by the Hddifice presenting officer. Chapter
9 outlined the ways that such cross-examinatiorcqmores can be conducted in an
aggressive manner with the aim being to highligbpaaent inconsistencies and to pick

holes in the appellant’s account.

During such processes the appellant is expectbeé @ble to answer questions about their
witness statement, asylum interview and to additessomments of the Home Office in
the refusal letter with often little or no signpagtfrom the presenting officer undertaking
the cross-examination. In the previous chaptereb@nted data from observations at the
FTTIAC to suggest that this can often result inraat) deal of confusion for asylum
appellants as the different documents, statemamdsaaswers that they have provided
throughout the process intersect and feed intoama¢her. This chapter (Chapter 10) has
further elaborated on the problematic nature ofhsuiestitutional procedures by
considering the ‘pre-hearing’ processes and intemas which reveal the different ways
that the witness statement is, in fact, shapedimfheenced by the asylum interview and
the subsequent account of persecution presentbe irefusal letter. The witness statement
should not be viewed then as an independent acauftered by the asylum appellant
about their claim for protection, but instead asaarative which is mediated through a
combination of the asylum interview, the refusdideand the appellant’s own account. In

this way, then, the structural demands of the asyduwcess can again be seen to constrain
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the development of an asylum appellant’s narrasiveh that the appellant may be better

believed and deemed credible by decision-makers.
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11. Conclusion

This thesis has focused on issues associated Wweéhwiays that solicitors approach
‘credibility’ in their daily working practices wherepresenting asylum appellants within
the UK asylum appeal process. Based on ethnograpkearch conducted over a period
of 18 months, it has shown that varying factorsaotpupon the practices of solicitors who
are involved in the preparation of their clientglses in the asylum appeal process.
Through an examination of the role of the solicitoasylum appeals this thesis has sought
to show that the ‘credibility’ of an applicant istrsomething which is merely assessed and
decided upon by the Immigration Judge at the apgpealing, instead it is a factor which is
addressed by legal representatives over the cofifg@paring the appeal. Drawing on the
theoretical approaches offered by conversationalyais and narrative studies to the
analysis of legal processes, | have argued th&niecessary to move beyond the discourse
of in-court settings and to study the work undestaky asylum solicitors during the pre-
hearing stages of the process in order to exarhmevays that aspects of the asylum claim
emerge and develop. As | have shown, studyingeth@®-hearing procedures and
exchanges using ethnographic methods highlights silgaificance of solicitor-client
relationships to the production of narrative agdeun the asylum claim vis-a-vis the

witness statement.

The thesis has also explored the different formpasl and unpaid labour undertaken by
asylum solicitors. In so doing, | have suggesteat #olicitors are involved in forms of
emotional labour when carrying out asylum casewdwgal practitioners considered
learning to suppress emotional responses and nrairgiational distance from clients to
be essential skills for ensuring professional cammpee. Moreover, | have shown that
building these kinds of barriers within the lawydient relationship also serves as a way
for solicitors to manage client expectations; agttthe parameters of that relationship
works to reinforce the level of service that a mliean reasonably expect of their legal

representative.

In addition, the thesis has analysed how exteraatofs such as legal aid funding
arrangements affect the working practices of dolisiwho represent asylum claimants. It
has sought to argue that these funding arrangepardproposed changes to them, pose a

real risk to access to justice in the asylum prec&milarly, structural aspects of the
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asylum appeal process have also been presentdasmgoting an asylum applicant’s full
access to, and participation in, the process. Bgythg the asylum appellant the
opportunity to present their full testimony duriegamination-in-chief by their solicitor at
the appeal hearing, the institutional demands ®FRRTIAC force the appellant to rely on
the adoption of a pre-prepared written witnessestant as their evidence-in-chief at the
hearing. The witness statement can therefore bretsdee of prime importance in asylum
appeals. | have shown this to be problematic lsxaf the ways that the witness

statement is produced by many of the asylum sofivho took part in my research.

Finally, 1 have argued that a criminalising disgmiexists in the asylum and immigration
processes at the FTTIAC in Glasgow. This thesis smght to demonstrate that such
discourses extend to a cohort of asylum solicitawsking in Glasgow and that the culture
of disbelief that exists amongst these solicit@sults in them regularly disbelieving their
asylum clients’ accounts. | contend that this micguise difficulties for asylum applicants
in the future if similar funding arrangements as iar place in England and Wales were to
be introduced in Scotland. The strictures of thiageling arrangements along with the
culture of disbelief amongst asylum solicitors cbupotentially give rise to the

underrepresentation of asylum applicants in Scdtlan

11.1 Restating Aims and Revisiting the Chapters

The aim of this thesis was to examine how solisitoonfront the issue of credibility in

their daily working practices when representingmis in the asylum appeal process in
Scotland. In addition, | wanted to explore how maheral and structural factors might
affect how such legal practitioners go about uradkéng this task.. | sought to do this
through an ethnographic study of the asylum appeadess in Scotland which involved
participant observation at FTTIAC hearings, saticitlient meetings and associated
events; interviews with legal representatives; docliment analysis of case files of asylum

appeals, and asylum law and policy.

Chapter 2 provided an overview of the key legiskai@nd policy governing asylum claims
and appeals in the UK. In addition, it outlineansoof the key measures which have been
implemented during attempts to establish a Commorofean Asylum System and it

examined the organisation of the main institutiand procedures involved in the asylum
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process in Scotland. The work and operations ofREIAC were presented and it was
argued that the function of the FTTIAC is very muitie that of any other court, in spite
of its ‘Tribunal’ status. | suggested that theraiglispersal of power at the FTTIAC and
explored the role of the Tribunal clerks in ordestipport this assertion. This chapter also
demonstrated the difficult task that Immigratiorddes face when determining asylum
appeal hearings; drawing on the findings in earfitrdies of asylum adjudication in
Scotland (Craig et. al, 2008) revealed that thexeaiperception amongst different
participants in the asylum appeal process thatnaesef impartiality permeates judicial
decision-making at the FTTIAC in Glasgow. The Cieapvent on to contend that such
impartiality might prove problematic where asyluppeaals are refused by Immigration
Judges on the basis of a negative credibility figdiassessments of credibility are
considered to be matters of fact and it is not ipesgo appeal an Immigration Judge’s

decision on findings of fact.

Chapter 3 developed the focus on issues assoaidtiedredibility assessments in refugee
status determination procedures. It examined tfieitien of ‘credibility’ in international
and domestic law and policy and used arguments ftioen literature (Kagan, 2003;
Sweeney, 2009) to assert that the UK Home Offias wsbroad definition of credibility,
understood as the overall strength of a case, wbagch often work to the detriment of
asylum claimants. The chapter then examined theswhgt credibility is assessed in
asylum decision-making processes in the UK and ligigted problems with such
assessments. It argued that when examining thenalteonsistency of asylum narratives it
is essential that the psychological effect of trauon memory and recall be borne in mind.
An assessment of the external consistency of asgpplicant’'s accounts of persecution
was shown to be problematic in light of the issaesund the production and use of
Country of Origin Information reports in UK refugseatus determination procedures. In
addition, | claimed that there was a risk of allogvicultural assumptions to pervade
assessments about the plausibility of asylum neestand that in order to avoid this the
use of expert witnesses may be beneficial. Thiptemadetailed the findings of studies
(Good, 2007) into the use of expert evidence iruasyadjudication which have shown
that it has not always been respected and valuethéyasylum courts. Through an
engagement with the literature on credibility anithess statements, | presented the aims
of the thesis and argued that there is a needefmarch into the role of the solicitor in the
production of ‘credible’ witness statements. Indmng, | suggested that this thesis can

make an empirical contribution to existing liter&wn credibility assessments and the
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work of solicitors within the asylum appeal processl asserted that it be positioned in

relation to this emerging area of study.

The existing literature on credibility and witnedatements has tended to be underpinned
by theoretical approaches provided by conversatamaysis. In Chapter 4, | argued that a
turn to narrative studies could make a useful doation to such approaches. | discussed
the work of those who have carried out researckthermicro-processes of criminal court
hearings (Scheffer 2002; 2003; 2004; 2007a; 200dsuggest that in order to examine
how cases develop during the asylum appeal pratés®ssential to move beyond what
happens ‘in court’ and to consider pre-hearing radtons and exchanges. Following
Scheffer, | suggested that asylum appellants becbmend by their utterances and
responses during early, pre-hearing, stages ofiglleim process and that such utterances
limit and constrain the account of persecution imnithe asylum claim which solicitors are
ultimately able to advance in their clients’ witeestatements, if they are to appear
credible, during appeal hearings.

Chapter 5 outlined the methodology and methodswiea¢ employed in order to examine
the research aims of this thesis. It argued thateékearch called for an ethnographic study
and made a case in support of the use of ethnograplegal scholarship. The chapter
presented the methods that were deployed to caitrthe research and explored some of
the issues around access which | experienced whgngtto conduct participant
observation with solicitors and their clients. gaed that issues around access might
frequently arise when using solicitors as gatekexpas | did, due to the ethical and
professional obligations they owe to their clieatsd | explain the reasons behind my
decision to prioritise certain cases which | hackeas to over others in when presenting the
data in this thesis. Reflecting on some of thedliffies that | experienced enabled a frank
and constructive discussion of the approach thghtbe adopted in subsequent research
in this field of study. This chapter also identifieertain operational issues which arose
whilst carrying out participant observation in cogettings. The rapid pace of legal
proceedings meant that taking fieldnotes whilsto afellowing what was actually
happening became a difficult process to negotieteaccordance with the practices of
scholars conducting similar research (Good, 20i&refore, the accounts of interactions
at appeal hearings that | present throughout thsightend to be paraphrased accounts of
proceedings. Although securing access to solicit@s a difficult process in this research,

| was able to quite successfully access the FTTIAChapter 5, | discussed how | moved
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from the position of relative outsider to one wheweas trusted and accepted by the clerks
to the Tribunal. Building a strong rapport witletblerks allowed me to negotiate access to
cases that | was keen to observe as part of mangseMoreover, my ability to ‘*hang
around’ the clerk’s desk during breaks and adjowmis provided me with the opportunity
to communicate with solicitors who came by the deskheck on cases and speak to the
clerks. My experiences as a law student at undéugte level also afforded me some
advantages in creating links with potential resegparticipants by virtue of our social
connections or similar experiences from having istidat the same law school. In
addressing these factors in chapter 5, | outlineattgmpts to maintain a commitment to

reflexive ethnography throughout.

Having contextualised the research in this thesisohtlining the institutions and
procedures involved in the asylum appeals proaessewing key literature in this area
and the contribution that this thesis can maket;t@nd setting out the methodological
approach that was followed in this study, the renmai chapters provided a discussion of
the empirical findings of the research. Chapteighlighted the important role that legal
aid funding plays in relation to access to justicéhe asylum process. In it, | also showed
how issues around legal aid funding impact upoitisot morale and, in some cases, even
shape the working practices of solicitors. | arguidt restrictions on legal aid
arrangements in Scotland could potentially leadatack of quality legal services for
asylum applicants and that this subsequently rajgestions about access to justice in the
asylum process. In addition, through an engageméht proposed changes to legal aid
arrangements in Scotland, which would bring thenrema line with those in place in
England and Wales, | suggested that these altegatimuld only serve to intensify such
difficulties and further compound problems of accisjustice for applicants in the asylum
process. The chapter began by examining how paldlininistration in Scotland and, in
particular, the discourse and ethos of the Scottisgal Aid Board (SLAB) have been
pervaded by New Public Management processes, velnemotivated by a commitment to
value for money for the taxpayer and economic fficy. Such processes have given rise
to the introduction of new measures which, amoogstr things, make it the responsibility
of a solicitor to conduct financial verification order to ascertain if a client qualifies for
legal aid funding. This measure was considered agysolicitors to pose a hindrance to
access to justice for legal aid clients and wag tile source of much frustration and added
bureaucracy for the participants in my researchaddition to these new measures, the

strictures of increasingly restrictive funding agaments meant that some solicitors were
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constrained in the course of action which they ddake in an asylum appeal case. The
need to be remunerated for work undertaken in @ was clearly a priority for some of the
participants in my study. Prioritising the needbtpaid for work done stemmed not only
from external pressures of solicitors’ employers generate income for their legal
organisation, but was also driven by a sense othwand deserving to have their work
recognised and valued by SLAB. | showed in thisptdiathat certain solicitors who took
part in my research felt as though they were lodked constant battle with the Scottish
Legal Aid Board in order to negotiate payment fases on which they had worked. Such
battles and negotiations resulted in solicitorsmgenade to feel as though SLAB viewed
them as ‘chancers’ or professionally incompetemavidng on similar studies conducted in
England (Sommerlad, 2001; 2004; 2008; James anidkiP009; 2010; 2012) revealed a
commonality of experiences between the solicitorthose studies who felt as though they
constantly had to justify the work they had doneaarase to receive legal aid funding and
the legal practitioners who took part in my reskaiiche chapter also examined the effects
of some of the funding arrangements in place inl&myand Wales that the Scottish Legal
Aid Board is keen to introduce. | claimed that suodasures would severely restrict access
to justice in the asylum process through the urgeesentation of asylum applicants and
also by virtue of the limited provision of qualitygal services in this area. Such limited
provision would stem from disaffected solicitorsuggling with these new arrangements
and abandoning asylum work in favour of the mom@itable immigration cases of other

forms of legal work altogether.

Chapter 7 built on the focus on solicitors’ workipractices and considered the different
forms of labour which asylum solicitors provide whepresenting a client. Examining the
emotional labour that solicitors undertake revealledt they often have to suppress
emotional responses during their casework in oraenaintain a professional demeanour.
| demonstrated that solicitors in my research hadying strategies for dealing with
affecting or distressing aspects of their work.r Reany, the process of cultivating an
emotional distance from casework was part of agssibnalisation process that was
developed ‘on the job’ and over time. | contendedhis chapter that learning to suppress
emotions and maintain objectivity are, in fact|Iskivhich solicitors begin to learn during
their time as students at law school. Legal edoicaeaches students to privilege the legal
issues in accounts and stories and to marginatisehtiman conflict or social context
contained within them. Such marginalisation hel@eylum solicitors to identify the

aspects of casework that they would reasonablykpeated to undertake. Assisting clients
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with housing or financial issues was not deemeddiigitors as falling within their remit
because they were not legal problems for whichcgots would be paid by SLAB to
provide advice or assistance. By drawing on simiksearch with divorce lawyers and
their clients (Sarat and Felstiner, 2005), | highted the ways that barriers are constructed
between legal practitioner and asylum applicantiwwyer-client interactions. Solicitors
regarded the building of barriers between themsehral clients as necessary in order to
combat their over-identification with asylum clientAs well as creating personal and
emotional distance from clients, these barriers alssisted legal representatives with the
expectation management of clients, reinforcing léneel of service that a client may

reasonably expect their solicitor to provide.

In Chapter 8, | examined how a criminalising disseupermeates asylum and immigration
procedures in Scotland. Examples from fieldworkeagsh suggested that this discourse
operates in the language of Home Office presertifigers during their representations
and submissions at asylum and immigration hearatgbe FTTIAC. In addition to these
examples, the continued use of detention in imnimnaand asylum cases contributes to
the process of ‘othering’ that some writers (BankR808; Cohen, 2002; Welch and
Schuster, 2005a; 2005b) argue takes place in UKimsgnd immigration legislation and
policy. Such scholars also contend that in ordefutly understand current asylum and
immigration laws and policies, it is necessary emsider them in relation to penal and
criminological theory. | argued that where offisiaht the FTTIAC cannot be seen to
challenge the criminalising discourse perpetuatgd Hbome Office representatives,
particularly during bail hearings, there may be eacpived lack of impartiality at the
FTTIAC and it may be regarded as being more closépned to the ideologies of the
Home Office. This chapter also revealed how thealisse around ‘genuine’ and ‘bogus’
asylum applicants extends to the legal represeetaibmmunity in asylum processes. |
claimed that solicitors’ judgements about whetheragylum client is ‘genuine’ or not
creates a situation in which they fail to apprexitheir pivotal role in the eventual
assessment of their client’s credibility at appéatgued that solicitors in my study often
failed to recognise their role in the constructidrasylum narratives as an instrumental one
and that this leads, at times, to them attribuaingunrealistic level of agency to asylum
applicants when discussing the production of wgngtstements. Such judgements about
whether a client is ‘genuine’ or not would causelems if a merits test were introduced
in Scotland, as was discussed in Chapter 6. I€ismis were to allow their own opinions

about the credibility of their client to influentieeir evaluation of whether the client had a
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case which qualified for legal aid, then the judgets that solicitors in my research
openly made would prove problematic. As changethé¢olegal aid funding landscape in
Scotland were ongoing at the time of writing, | gested that this might provide an

important area for future research.

Chapters 9 and 10 developed the focus on the cmtisin and treatment of witness
statements in the asylum appeal process. In Ch8pteexamined asylum appeal hearing
processes and highlighted the structural barrfeasdsylum appellants face when trying to
present an account of the persecution they haviersdf usually the main piece of
evidence appellants are able to advance in suppdineir case, in appeal hearing settings.
An example of this was the rule that a pre-prepaviess statement must be adopted by
asylum appellants as their evidence-in-chief atumsyappeal hearings. This institutional
demand meant that appellants were denied the appiyrto provide full oral testimony
and to have their account teased out in a sympatmanner by their legal representative.
The solicitors who took part in my study also expda that attempts to draw out more
detail from their clients about their claim once thitness statement had been adopted
were often met with disapproval by Immigration JesigConsequently, | claimed that the
asylum narrative which develops during the appearing process does so through an, at
times, aggressive cross-examination by the Homac®©fpresenting officer. Similar
research in other jurisdictions (Thomas, 2011)dsvn how the variable quality of cross-
examination amongst Home Office presenting officeas result in an emphasis on
peripheral details which are ancillary to the asylclaim. | then presented findings from
my own fieldwork research to demonstrate the wdy this took place during my
observation at the FTTIAC in Glasgow. | pointed ttee over-reliance by presenting
officers on pre-hearing interactions, such as ttreening interview, when attempting to
discredit an asylum appellant’s testimony and adgtieat they often sought to create
confusion and a sense of incoherence when crosshexa asylum appellants about
aspects of their claims. Referring to apparentnsiencies allowed presenting officers to
suggest that asylum appellants were not credildetizat their claims should therefore not
be believed. In the absence of any process oflddtakamination-in-chief, solicitors were
forced to rely on the witness statement and thein submissions in order to convince

Immigration Judges about the credibility of thdiewts’ claims.

Chapter 10 revealed the problems associated witfingein this way on the witness

statement. This chapter examined the pre-heariogepures that take place in the asylum
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appeal process and revealed their impact on tHerasglaim vis-a-vis the production of
the witness statement. By exploring the workingcpeas and preferences of the solicitors
who took part in my research, | was able to show Hwe account presented in the refusal
letter and the appellant’'s responses during théummsynterview shape the narrative of
persecution that is produced in the witness statenWhere solicitors take the refusal
letter and the asylum interview transcript as tis¢arting point in the production of the
witness statement, the asylum claim that develapmg the construction of the statement
does so in the form of a response to the accoumtafded by the Home Office in the
refusal letter. By virtue of solicitors working this way, appellants become bound by their
answers at the asylum and screening interviewstagdubsequent accounts that are then
drawn from the transcripts of these interviews presented in the refusal letter.

| argued that taking the asylum interview trandcepd the resultant refusal letter as a
starting point was problematic because studies yMar2006) have shown that asylum
applicants are often prevented from providing thié details of their claim at the asylum
interview. In addition, by drawing on data from wwn research, | was able to show how
an asylum appellant’'s account was repeated andfiebdis it made its way through the
different stages of the asylum appeal process.elgquts who are then bound by what they
have apparently said during earlier stages of thymea process must then defend and
justify aspects of the asylum claim during crosaraiation which they might not often
recognise to be their own statements or explamatidinis contributes to the sense of
confusion or incoherence created by the Home Offiesenting officers, discussed in
Chapter 9, and may potentially detract from the ralecredibility of the asylum
appellant’s claim as assessed by the ImmigratiaglgegluFrom this reconsideration of the
chapters and the arguments that they make, itssilple to review the contribution that the

thesis makes to knowledge.

11.2  Contribution of the Thesis

The main contribution that this thesis makes toedge is an empirical one. Much of the
literature on asylum appeal process in the UK fesum the situation in England. The data
underpinning the claims made in this thesis proédepresentation of the asylum appeal

process in Scotland. This allows for the opportufir comparison between the Scottish
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and English contexts and supplements the existiegature on credibility and asylum

appeals.

Firstly, legal aid funding is organised and adnianed differently in Scotland and
England, in spite of this, the thesis contributediscussions (Sommerlad, 2001; 2004;
2008; James and Killick, 2009; 2010; 2012) regaydihe difficulties faced by legal
representatives when carrying out publicly fundedal casework. The data show the
effects of strict funding rules on the sense of loarale experienced by asylum solicitors
and the implications that such restrictive fundemgangements have on their working

practices.

Secondly, the literature on credibility and asylymocesses highlights the paucity of
research on the role of solicitors in the produttié asylum narratives (Good, 2007: 199).
Although there have been recent contributions i® dbpect of the field (Good, 2011), the
most established and substantial studies of UKuasydjudication (Good, 2007; Thomas,
2011) have mainly been carried out in English asytourts and focused on participant
observation of Immigration Judges. This thesis dfuee seeks to contribute to this
literature by exploring the daily working practices solicitors as they prepare witness

statements and appeal cases for their asylum glient

Thirdly, by strengthening arguments about the fowhsemotional labour involved in
asylum casework (Westaby, 2010; James and Killk,0; 2012), this thesis makes a
theoretical contribution to the academic literatarethe nature of legal work. In addition,
the data which | use to substantiate the claimsemadthis thesis lend support to
theoretical arguments that call for a move beyawldlg studying courtroom interactions
and which highlight the importance of analysing-pearing processes, such as the work
undertaken by legal practitioners, when examiniog lsases emerge and play out in legal
settings (Scheffer, 2003; 2004).

Finally, this thesis makes a contribution to sdeigal scholarship on asylum processes. In
arguing for an ethnographic study in order to itigege solicitors’ approaches to the issue
of credibility within the asylum process, the methtogical approach in this thesis can be
seen to set it apart from those studies which adgmirely doctrinal approach to similar

areas of study (e.g. Kagan, 2003; Millbank, 200@nB, 2005; 2007). Instead, it should be

considered to support existing socio-legal andrapiblegal scholarship which endorses a
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qualitative, ‘law-in-action’ approach to the studfylaw and legal institutions (e.g. Baillot
et. al 2009; 2011; Good, 2007; 2011; Thomas, 28thgeffer, 2002; 2003).

11.3  Implications for Future Research

The arguments put forward in this chapter and thetrdbutions outlined above raise
specific questions about the future of legal aidding provisions in Scotland and point to
the need for further research in this area. Thasithhas shown that the Scottish Legal Aid
Board is considering the introduction of new furgdarrangements in Scotland that would
bring them in line with those currently in place England and Wales. Such new
arrangements would include the contracting andeteng for publicly funded asylum and
immigration work. This thesis has drawn from stgdia the effects of such arrangements
on solicitors in England and Wales (Sommerlad, 200 5uggest that they would limit the
provision of quality legal services to asylum clams and pose a serious risk to access to
justice for asylum applicants in Scotland. Wherehsthanges were implemented, it would
be vital to carry out research which sought to ssdkeir impact on access to justice for

those subject to the asylum process.

The Scottish Legal Aid Board’'s proposal to introdua Merits Test into legal aid

provisions for asylum and immigration cases (SLA2B11a) raises important questions
about the implementation and reception of suchsa by Scottish legal practitioners.

Research on the operation of the Merits Test inldy(James and Killick, 2009; 2010;
2012) has suggested the ways that the test is &odorsed and resisted by asylum
solicitors and caseworkers. This thesis has artheddch discourse of ‘genuine’ and ‘bogus’
asylum applicants extends to asylum solicitors ias@ow. It suggested that solicitors
often make their own assessments of a client’silwiteed in asylum appeals and that these
assessments are influenced by a culture of didbileg pervades media, political and
popular discourse and which operates in asylumiranagration hearings at the FTTIAC.

As the legal aid funding situation transforms oftrere in Scotland (at the time of writing,

current proposals are subject to ongoing consaitatithe findings from this thesis,

therefore, suggest the need for sustained quabtaBsearch into the way that a Merits
Test is applied by solicitors in asylum cases iatland.
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Moreover, the introduction of these new measuresldvsurely give rise to unrepresented
asylum appellants at the FTTIAC. Such an increasasylum appellants appearing at
appeal hearings without legal representation woedplire research into how this is dealt
with by clerks responsible for Tribunal adminisioat the implications of this for the way
that appeal hearings are conducted by Immigratiaigds and Home Office presenting
officers would also need to be examined. Such reBeaould be necessary in order to
evaluate the impact of changes to legal aid fundingaccess to justice for asylum

applicants in Scotland.
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Appendices

Appendix 1: Research Information for Asylum Applicants

The Role of Credibility in the Asylum Process

Information Sheet (A)

This is an invitation to take part in a researcldgtinto the issue of credibility in the way
that asylum claims are decided. Please read anll #iout the information that follows

and feel free to request further clarificationnfy¢ghing is not clear to you.

About the Research

My name is Katie Farrell and | am a postgraduaseasch student at the University of
Glasgow. | am currently carrying out researchhangrocess of applying for asylum in the
UK. My research is funded by the Adam Smith Rededfoundation based at the

University of Glasgow. The proposed research isegaarried out during the period June
2010- August 2011. The purpose of the research isak at the way claims are handled
and decided in the asylum process. | would likdbeéopresent at meetings that you may
have with your solicitor. If you are uncomfortablgh my being there at any time you can
request that | leave and | will. I would like tdkéanotes on the way that your solicitor deals
with your claim or appeal and during meetings ty@i may have with him/her. If you

wish to see these notes at any time, then youatamé know and we can discuss what |

have written.

What happens if you agree to take part?

If you agree to take part in the research projgoty do so voluntarily, and so, you can
withdraw at any time and discontinue your partitipa You should be aware that | am

no way connected to the Home Office andld not play any part in the way that your
asylum claim is decided. Agreeing to take partha research will not improve your
chances of being granted asylum. However, by takiag you may contribute towards

research that could benefit applicants in the &utur
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What happens to the information that you provide?

I would like to use the data | gather during theeach in my PhD thesis and other
academic publications and conference proceedinkjsnfarmation that | have about you
and your claim will be anonymised and you will hetidentified in any report that | make
about the research. | will observe the requiremehtthe Data Protection Act 1998 and
Freedom of Information (Scotland) Act 2002 and woe entitled to request a copy of any
data that directly applies to you under the Datatd®tion Act 1998.

Questions or queries
If you have any questions about the research, @lésed free to contact me at the details

below:

Katie Farrell

Room T201

Adam Smith Building
University of Glasgow
40 Bute Gardens
Glasgow G12 8RT
Scotland UK

Tel: +44 (0)141 330 2000 (extension 0449)
E-mail: C.Farrell.1@research.gla.ac.uk

Conduct
The current Convenor of the Faculty Ethics CommaitteMs. Clare Connelly. Should you

wish to contact the Convenor for any reason, hatam details are:

Ms. Clare Connelly, Convenor of the LBSS Facultiyi€&s Committee:
Tel: +44 (0)141 330 4556

Email: c.connelly@Ibss.gla.ac.uk
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Appendix 2: Research Information for Legal Representatives

The Role of Credibility in the Asylum Process

Information Sheet (B)

This is an invitation to take part in a researaldgtinto the issue of credibility in the way
that asylum claims are decided. Please read anl #iiout the information that follows
and feel free to request further clarification ifyghing is not clear to you. This can be
done by contacting me using the details providegti@tnd of this information sheet, or by

using the self-addressed stamped envelope provided.

About the Research

My name is Katie Farrell and | am a postgraduaseasch student at the University of
Glasgow. | am currently carrying out a study oa pinocess of applying for asylum in the
UK and the ways that decision-making within thegass operates. My research is funded
by the Adam Smith Research Foundation based atUthieersity of Glasgow. The
proposed research is to be carried out during #reog June 2010-August 2011. The
purpose of the research is to look at how ideasraf@redibility affect the way claims are
handled and decided in the asylum process. | tmpéserve firsthand how you deal with
asylum claims and appeals. | would like to takéesmn the way that your organisation
deals with claims or appeals and during meetings ybu may have with clients. If you
wish to see these notes at any time, then youetamé know and we can discuss what |
have written. Ideally, my aim is to track the appas it develops and is decided upon at
the First Tier Tribunal and, with your client's pa@ssion, to review the appeal

determination issued by the Immigration Judge wtwoiis on the appeal.

What happens if you agree to take part?

If you agree to take part in the research projgoty do so voluntarily, and so, you can
withdraw at any time and discontinue your partitigpa | will provide a consent form,

which must be signed, once we have talked overabearch. You should be aware that |
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amin no way connected to the Home Office andd not play any part in the way that
asylum claims are decided. By taking part you maytribute towards research that could

benefit applicants in the future.

What happens to the information that you provide?

| would like to use the data | gather during theearch in my PhD thesis and other
academic publications and conference proceedinjsnfarmation that |1 have about you
and your client’s claim will be anonymised and yuill not be identified in any report that

I make about the research. The information | gatiéirbe stored on a computer that is
password protected and to which only | have accésg. paper copies of information will
similarly be kept in a secure filing cabinet, ag&nwhich only | have the key. | will
observe the requirements of the Data Protection1®&8 and Freedom of Information
(Scotland) Act 2002 and you are entitled to reqaesbpy of any data that directly applies
to you under the Data Protection Act 1998.

Questions or queries
If you have any questions about the research, @l free to contact me at the details

below:

Katie Farrell

Room 701

Adam Smith Building
University of Glasgow
40 Bute Gardens
Glasgow G12 8RT
Scotland UK

Tel: 07905 479 799
E-mail: C.Farrell.1@research.gla.ac.uk

Conduct
The current Convenor of the Faculty Ethics ComnaiteeMs. Clare Connelly. Should you

wish to contact the Convenor for any reason, hatam details are:

Ms. Clare Connelly, Convenor of the LBSS Facultiyi€&s Committee:
Tel: +44 (0)141 330 4556
Email: c.connelly@lbss.gla.ac.uk
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Appendix 3: Copy of Page 1 of UKBA Screening Interview

(Available on request from author)
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Appendix 4: UKBA Asylum Interview- Compulsory Statements

(Available on request from author)
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